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Req. #12587

ORDINANCE NO. 27900

L.I.D. No. 3967
AN ORDINANCE relating to local improvement districts; providing for the
construction of sanitary sewers located in both the Town of Ruston and the
City of Tacoma in connection with the Point Ruston neighborhood, creating
Local Improvement District No. 3967; providing for a special fund for the
payment of the improvement by special assessment upon the property
within the district benefited thereby for the issuance of warrants, installment
notes, bond anticipation notes, or other short-term obligations to pay that
part of the cost and expense of the improvement assessed against the
property in the district, and for the payment of the remainder of the cost
thereof.
WHEREAS all of the preliminary proceedings for the establishment of Local
Improvement District (“L.1.D.”) No. 3967 have been taken as provided by law, and
WHEREAS the Hearings Examiner of the City, after public hearing duly
held, has recommended to the City Council the formation of L.I1.D. No. 3967; Now,
Therefore,
BE IT ORDAINED BY THE CITY OF TACOMA:
Section 1. That there shall be constructed public works and improvements
to provide for sanitary sewers, as described below:
A. Laying a sanitary sewer main of various diameters with tees
and/or riser for side sewers, manholes and other appurtenances, etc., and
all other work necessary to complete the same in accordance with the
plans and specifications approved by the City Engineer;
B. Replacement of a 30-inch sanitary sewer main in existing

Ruston Way from North 49" Street northwesterly 710 feet, more or less, to

the private roadway referred to as Main Street (“Main Street”);
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C. Construction of a new 30-inch sanitary main within a public
sanitary sewer easement, commencing at the intersection of Main Street
and Ruston Way, northeasterly 210 feet, thence continuing in Main Street
northwesterly 1,965 feet, more or less, to another private roadway referred
to as Cascade Avenue (“Cascade Avenue”), thence within Cascade
Avenue westerly 200 feet, more or less, to proposed Yacht Club Road;

D. Construction of a 24-inch, sanitary sewer main in proposed
Yacht Club Road from Cascade Avenue southerly 405 feet, more or less,
to proposed Ruston Way, thence continuing with a 24-inch sanitary sewer
main westerly in North 51% Street 130 feet, more or less, from proposed
Ruston Way;

E. Construction of a 12-inch sanitary sewer main from the intersection of
proposed Ruston Way and proposed Yacht Club Road, southerly 300 feet, to
connect to an existing sanitary sewer main in Baltimore Street;

F. Construction of an 8-inch sanitary sewer main in proposed Yacht Club
Road northerly from Cascade Avenue 185 feet, more or less; and

G. Construction of an 8-inch sanitary sewer main in proposed Ruston Way
from the intersection of North 51° Street and proposed Ruston Way southeasterly
310 feet, more or less.

Such improvements may also include sanitary side-sewer connections from
the sewer main to property lines or to the edge of the public sanitary sewer
easement; provided, however, that where such side-sewer connections are
installed, the installation shall be considered a sole benefit to the abutting

-2-
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property, and the costs of side-sewer installation shall be assessed as a sole
benefit and not prorated throughout the district.

Section 2. That there is hereby created a local improvement district, to be
known as L.1.D. No. 3967, which shall embrace as nearly as practicable all the
property specially benefited by the improvements described above, which property
is described as follows:

Within the City of Tacoma:

Those portions of the west half of Section 24,
Township 21 North, Range 02 East, W.M., described
as follows:

Boundary Line Adjustment MPD 2008-40000118826,
situated in the City of Tacoma, County of Pierce,
State of Washington, per the Boundary Line
Adjustment recorded under Pierce County Auditor’s
Fee Number 2008-10-14-5002, except Parcels ‘A’,
B &L

Within the Town of Ruston:

Those portions of the Northeast Quarter of
Section 23, Township 21N, Range 02E, W.M.
described as follows:

Boundary Line Adjustment Number 08-01, situated in
the Town of Ruston, County of Pierce, State of
Washington, per the Boundary Line Adjustment
recorded under Pierce County Auditors Fee Number
2009-02-06-5003, except Tracts 12 through 16,
except Tract 19

Section 3: That the estimated total project cost and expense of the
proposed L.I.D. improvements is $1,983,669.05 and the estimated rate per
Assessable Unit of Frontage (“AUF”) is $241.68. The proposed L.I.D. is a 20-year
assessment roll. Actual assessments may vary from assessment estimates, so

-3-

Ord12587 .doc-JHC/lad

84




8

LEG 004 (11/89)

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26

5

long as the assessments do not exceed the increased true and fair value the
sanitary sewer improvements add to the property being assessed. At the option of
the property owners, the assessments levied against the property shall become
due and payable in cash, without interest, within thirty days after publication of
notice of assessment, or in twenty (20) equal annual installments with interest on
deferred payments at a rate to be hereafter fixed, but in no event greater than one-
half percent above the rate of interest fixed upon sale of bonds for the district; and
each year one of such installments, together with interest due thereon and on all
installments thereafter to become due, shall be collected in the manner provided
by law.

Section 4. That a special fund is hereby created, to be called Local
Improvement Fund, District No. 3967, which shall consist in the aggregate of the
several amounts assessed, levied, and collected upon the several lots and parcels
of land in the local improvement district for the purpose of defraying the cost and
expense of the sanitary sewer improvements to be borne by the property within the
district, and into which fund shall be deposited the proceeds of the sale of
warrants, installment notes, bond anticipation notes, or other short-term obligations
drawn against the fund which may be sold by the City. Out of the fund shall be
paid the warrants, installment notes, bond anticipation notes, or other short-term
obligations, interest thereon, and the cost of the sanitary sewer improvements to

be borne by the property included in the district.

0Ord12587 .doc-JHC/lad
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Section 5. The Director of the Department of Public Works is hereby
ordered to call for bids for said improvements, or to provide for the completion of
the sanitary sewer improvements consistent with the “Agreement For
Improvements Within the Asarco Tacoma Smelter Superfund Site Area OU2", as
amended, and to proceed to complete the improvements and to make out and
certify to the City Council an assessment roll, all as provided by law.

In case no bid is accepted, the Director of Public Works is hereby
authorized, at his discretion, to proceed to complete the sanitary sewer
improvements by the method of day labor or force account and by use of materials,
supplies, and equipment, as authorized by the City Charter and ordinances of the
City. The Director of Public Works shall keep a separate account of the
expenditures as made and the exact cost of the sanitary sewer improvements
separately computed. Upon certification by the Director of Public Works that any
sums are due to any person for labor or materials for the sanitary sewer
improvements, the proper officers shall issue a warrant therefor drawn upon the
L.I.D. Fund, District No. 3967. The Director of Public Works shall certify to the City
Council the assessment roll on the property as provided by law.

Section 6. Under the provisions of the laws of the State of Washington,
amendments thereto, and this ordinance, there shall be issued warrants,
installment notes, bond anticipation notes, or other short-term obligations, issued
pursuant to Ordinance No. 23412, as it may be amended, in payment of the costs
and expenses of the district, payable out of the Local Improvement District Fund.
Such warrants, installment notes, bond anticipation notes, or other short-term

-5- .
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obligations shall bear interest from the date of their issuance at a rate to be
hereafter fixed by the Director of the Department of Finance in accordance with
Ordinance No. 23412, and shall be redeemed from the Local Improvement District
Fund or by other warrants, installment notes, bond anticipation notes, or other
short-term obligations, or from the proceeds of local improvement bonds which are
hereby authorized to be issued hereafter. The exact form, amount, date, interest
rate, denominations and additional terms and conditions of such bonds shall later
be fixed by ordinance of the City Council.

Section 7. Pursuant to the provisions of the laws of the State of
Washington, the City Council hereby directs that the sanitary sewer improvements
be paid for by the City in cash and that the warrants, installment notes, bond
anticipation notes, or other short-term obligations authorized to be issued under
the provisions of this ordinance be sold by the proper officers of the City in
accordance with Ordinance No. 23412, as it may be amended, and that the
proceeds thereof shall be applied in payment of the costs and expenses of the

improvements.

passeq  JUN 292010

Attest:

City Clerk
Approved to form and legality: Property description approved:
7
ZZQ{ ~ %&’%% =
Deputy\d/ yUAttorney L/C‘,hlef Sufveyo /
Public Works Department
-B-
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Tacoma City of Tacoma )

Hearing Examiner

April 22,2010

Ralph Rodriguez, L.I.D. Administrator
Department of Public Works

City of Tacoma

747 Market Street — Room 620
Tacoma, WA 98402

(Inter-office Delivery)

RE: Proposed Local Improvement District No. 3967

Enclosed please find a copy of the Hearing Examiner’s Order Correcting Recommendation with
regard to the Findings of Fact, Conclusions of Law and Recommendation to the City Council

issued on April 19, 2010.

Lpviadegt?

LOUISA LEGG
Legal Assistant

Enclosure

cc: City Clerk, City of Tacoma
Jerry Trujillo, Financial Manager, Treasurer’s Office, City of Tacoma
J.J. McCament, McCament & Rogers, 708 Broadway STE 150, Tacoma WA 98402
J.J. McCament, 5219 N Shirley Street, STE 100, Ruston WA 98407

*| GERTIFY THAT | MAILED A COPY OF YHIS DOCUMENT
T0 THE PERSONS AND ADDRESSES LISTED THEREON,
POSTAGE PREPAID, IN A RECEPTACLE FOR UNITED
STATES MAIL AT TACOMA, WASHINGTON
W_Lpcil 22 2010

[ leszs ;
o/

747 Market Street, Room 720 I Tacoma, Washington 98402-3768 1 (253) 591-5195 I FAX (253) 591-2003
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OFFICE OF THE HEARING EXAMINER

CITY OF TACOMA
In the Matter of:
ORDER CORRECTING
Proposed Local Improvement RECOMMENDATION

District 3967

On April 1,2010, RODNEY M. KERSLAKE, the duly acting Hearing Examiner for the
City of Tacoma, Washington, conducted a public hearing on the above-captioned matter and on
April 21, 2010, the Hearing Examiner entered his Findings of Fact, Conclusions of Law, and
Recommendation.

Subsequent to the issuance of the Hearing Examiner’s Findings of Fact, Conclusions of
Law, and Recommendation, several scrivner’s errors were discovered in the Hearing
Examiner’s report beginning on Page 3, Line 13 where Resolution No. “37992” is incorrectly
identified and should be replaced with Resolution No. “466” instead. Therefore, Line 13, Page

3 is HEREBY corrected to read as follows:

...Department as the “Project Administrator.” Exhibit 7. By Resolution |
No. 466, the Town...

ORDER CORRECTING
RECOMMENDATION -1-

City of Tacoma
Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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Next, a scrivener’s error located on Page 7, Line 2, incorrectly identifies the subject
proposed local improvement district (L.I.D.) number as “6978.” Therefore Line 23, Page 7 is

HEREBY corrected to read as follows:

9. All properties within proposed L.I.D. 3967 would be specially
benefited by the...

A final scriver’s error located on Page 8, Line 2, again incorrectly identifies the subject

proposed local L.I.D. number as “6978” instead of proposed L.1.D. “3967.” Therefore, Line 2,

Page 8 is HEREBY corrected to read as follows:

10. Based on the foregoing, the Hearing Examiner concludes that L.L.D. -
3967 should...

SO ORDERED this 22™ day of April, 2010.

RDDNEY M. KERLSAKE, Hearing Examiner

ORDER CORRECTING
RECOMMENDATION -2-

City of Tacoma
Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003




Thcoma  Gity of Tacoma

Hearing Examiner

April 19,2010

Ralph Rodriguez, L.I.D. Administrator
Department of Public Works

City of Tacoma

747 Market Street — Room 620
Tacoma, WA 98402

(Inter-office Delivery)

RE: Proposed Local Improvement District No. 3967

Enclosed please find a copy of the Hearing Examiner’s Findings of Fact, Conclusions of Law
and Recommendation to the Tacoma City Council entered in the above referred to matter as the
result of a public hearing held on April 1, 2010.

LOUISA LEGG
Legal Assistant

Enclosure

cc:  City Clerk, City of Tacoma
Jerry Trujillo, Financial Manager, Treasurer’s Office, City of Tacoma
J.J. McCament, McCament & Rogers, 708 Broadway STE 150, Tacoma WA 98402
J.J. McCament, 5219 N Shirley Street, STE 100, Ruston WA 98407

»| CERTIFY THAT | MAILED A COPY OF THIS DOCUMENT
Tlocmkz PERSONS AND ADDRESSES LISTED THEREON,
POSTAGE PREPAID, IN A RECEPTACLE FOR UNITED
STATES, MAIL AT TACOMA, WASHINGTON
W Lol 2 20 R
’ L (74 u
\/\J
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OFFICE OF THE HEARING EXAMINER

CITY OF TACOMA
In the Matter of:
FINDINGS OF FACT,
Formation of CONCLUSIONS OF LAWY,
Local Improvement District No. 3967 AND RECOMMENDATION

A PUBLIC HEARING on the above-captioned matter was held on April 1, 2010,
before RODNEY M. KERLSAKE, the Hearing Examiner for the City of Tacoma. The Hearing
Examiner having considered the evidence presented, reviewed the file, and being otherwise
fully advised, makes the following;:

FINDINGS OF FACT:

1. The Tacoma City Council adopted Resolution No. 37992, expressing the intent of
the Council to order the following local improvement and to pay the cost of such improvements
by imposing and collecting speciai assessments upon the real property that would receive
special benefit from those improvements. The ordinance and the improvements are as follows:

A. Laying a sanitary sewer main of various diameters with tees and/or
riser for side sewers, manholes, etc., and all other work necessary
to complete the same in accordance with the plans and
specifications approved by the City Engineer;

FINDINGS OF FACT,
CONCLUSIONS OF LAV,
AND RECOMMENDATION -1-

City of Tacoma
Office of the Hearing Examiner
Tacoma Municipal Building

747 Market Street, Room 720 9

Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003




10

11

12

13

14

15

17

18

19

20

21

22

23

24

25

26

.~

B. Replacement of a 30-inch sanitary sewer main in existing Ruston
Way from North 49™ Street northwesterly 710 feet, more or less, to
a private roadway referred to as Main Street;

C. Construction of a new 30-inch sanitary were main within a public
sanitary sewer easement, commencing at the intersection of a
private roadway referred to as Main Street and Ruston Way,
northeasterly 210 feet, thence continuing in said private roadway
(Main Street) northwesterly1,965 feet, more or less, to another
private roadway referred to as Cascade Avenue, thence within said
private roadway westerly 200 feet, more or less, to proposed Yacht
Club Road;

D. Construction of a 24-inch, sanitary sewer main in proposed Yacht
Club Road from the private roadway referred to as Cascade
Avenue southerly 405 feet, more or less, to proposed Ruston Way,
thence continuing with a 24-inch sanitary sewer main westerly in
North 51 Street 130 feet, more or less, from proposed Ruston
Way;

E. Construction of a 12-inch sanitary sewer main from the
intersection of proposed Ruston Way and proposed Yacht Club
Road, southerly 300 feet, to connect to an existing sanitary sewer
main in Baltimore Street;

F. Construction of an 8-inch sanitary sewer main in proposed Yacht
Club Road northerly from the private roadway referred to as
Cascade Avenue 185 feet, more or less; and

G. Construction of an 8-inch sanitary sewer main in proposed Ruston
Way from the intersection of North 51* Street and proposed
Ruston Way southeasterly 310 feet, more or less.

Such improvements may also include sanitary side-sewer connections from the sewer main to
the property line or to the edge of the public sanitary sewer easement; provided, however, that
where such side-sewer connection are installed, the installation shall be considered a sole

benefit to the abutting property, and the costs of side-sewer shall be assessed as a sole benefit

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND RECOMMENDATION -2-

City of Tacoma
Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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and not prorated throughout the district. Resolution No. 37992 (proposed Local Improvement
District No. 3967) is incorporated herein by reference as though fully set forth.
2. Prior to adoption of Resolution No. 37992, indicating the City Council’s desire to

construct the improvements described in the referred-to resolution, the City entered into various

‘agreements with Point Ruston LLC (Point Ruston) concerning the financing of public

infrastructure improvements within Point Ruston’s 82-acre mixed-use development located on
the shores of Commencement Bay and the City and the Town of Ruston. Exhibits 2, 3, and 7.
The City and the Town Ruston further entered into an interlocal agreement declaring the public
infrastructure improvements within the City and Town of Ruston as a “joint” project of the two
municipalities and designating the City as the “primary agency” and the City’s Public Works
Department as the “Project Administrator.” Exhibit 7. By Resolution No. 37992, the Town
Council of Ruston has formed the Local Improvement District ( hereinafter “L.1.D.”) for :the
improvements within the Town of Ruston and described in Finding 1 above. Exhibit 9.

3. Notice of Public Hearing for the captioned proposed L.I.D. was published on
March 11 and 12, 2010. Notice of Public Hearing letters were mailed to property owners of
record on March 12, 2010. An Affidavit of Publication has been filed with the City Clerk, as
well as plans and estimates required by said resolution. |

4. Pursuant to applicable law and the direction of the Tacoma City Council, a public

3

hearing was held on April 1, 2010, to consider the formation of L.I.D. No. 3967.

FINDINGS OF FACT,
CONCLUSIONS OF LAV,
AND RECOMMENDATION -3-

City of Tacoma

Office of the Hearing Examiner 9

Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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5. A staff report prepared by the Department of Public Works (DPW), L.I.D. Section,
is entered into the record as Exhibit 5. DPW’s report indicates that the proposed L.I.D. is a 20-
year Assessment Roll. The estimated total project cost of proposed L.I.D. 3967 is
$1,983,669.05 and the estimated rate per Assessable Unit of Frontage (AUF) is $241.68.

6. Point Ruston owns all property situated within the boundaries of proposed L.I.D.
3967 and supports formation of the L.I.D.. Testimony of J.J. McCament, Point Ruston
representative. Accordingly, there is no remonstrance to forming L.I.D. 3967.

7. The estimated preliminary assessments were arrived at by utilizing the “zone and
termini formula” provided at RCW 35.44.030 and .040. However, should proposed L.I.‘D.
3967 be formed and the contemplated improvements constructed, the City, in determining> the
final assessments, is intending to utilize an appraisal to calculate the special benefits resulting
from the improvements constructed. Testimony of Ralph Rodriguez, L.I.D. Section.

8. The verbatim digital transcript in the referred-to matter is in the custody of the
Examiner's Office, the file is in the custody of the City Clerk, and both are available for review
by the Council and any party in interest.

9. Any Conclusion of Law hereinafter stated which may be deemed to be a F inding of
Fact herein is hereby adopted as such.

10. From these Findings of Fact come the following:

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND RECOMMENDATION -4-

City of Tacoma
Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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CONCLUSIONS OF LAW:

1. The Hearing Examiner has jurisdiction in the matter. Tacoma Municipal Code

(TMC) 1.23.050.A.2.

2. Inregard to formation of L.I.D.s by a city outside its municipal boundaries, RCW

35.43.030, as amended in 2009, provides in pertinent part:

...[C]ities or towns may form local improvement districts or utility
local improvement districts composed entirely or in part of
unincorporated territory outside of such city or town’s corporate limits
in the manner provided in this chapter, or, upon approval the
legislative authority of an adjoining city or town, may form local

improvement districts or utility improvement districts for

transportation and infrastructure purposes that are composed entirely

or in part of territory within the adjoining city or town. (Emphasis

supplied.)

3. Here, the Town of Ruston, through its legislative authority, has entered into an

interlocal agreement with the City designating the infrastructure improvements within Point

Ruston’s 82-acre mixed-use development, a part of which is located within the Town of

Ruston, as a “joint project” with City and has further designated the City as the “primary

agency” and “project administrator.” Further, the Town of Ruston’s legislative authority has

expressly provided for the formation of L.I.D. 3967 within its territory. Thus, the requirements

of RCW 35.43.030 have been satisfied for the City to proceed with forming the referred-to

L.ID..

4. The purposes of the initial hearing in regard to formation of L..I.D.s are to determine

if the formation of the district should proceed and if the limits of the district are proper.

FINDINGS OF FACT,
CONCLUSIONS OF LAWY,
AND RECOMMENDATION

Ci 5
ity of Tacoma 9 O
Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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Chandler v. City of Puyallup, 70 Wash. 632, 633 (1912). Accordingly, the only issues properly

presented during the formation stage of the L.I.D. process are:

(a) The jurisdiction or authority of the city to proceed with creating
the district.

(b) The proper boundaries of the district.

Underground Equality v. Seattle, 6 Wn. App. 338, 342, 492 P.2d 1071 (1972).

5. There has been no dispute presented in these proceedings in regard to the City’s
authority to create L.I.D. 3967' and the Hearing Examiner has previously concluded that the
requirements for forming an extra territorial L.I.D. have been satisfied. See Conclusion of Law
3.

6. The only constraint on the City’s authority to create an L.I.D. initiated by resolution
of a local legislative body, as the case here, is statutory limited only by the following provision:

35.43.180 Restraint by protest. The jurisdiction of the
legislative authority of a city or town to proceed with any local
improvement initiated by resolution shall be divested by a protest

filed with the citv or town council within thirty days from the date
of passage of the ordinance ordering the improvement, signed by

! RCW 35.43.040 provides, in pertinent part, that:
...[Wlhenever the public interest or convenience may require, the legislative authority of any city or town may
order the whole or any part of any local improvement including but not restricted to those, or any combination
thereof, listed below to be constructed, reconstructed, repaired, or renewed and landscaping including but not
restricted to the planting, setting out, cultivating, maintaining and renewing of shade or ornamental trees and
shrubbery thereon; may order any and all work to be dne necessary for completion thereof; and may levy and
collect special assessments on property specially benefited thereby to pay the whole or any part of the expense
thereof, viz:
% * ok
(7) Drains, sewers, and sewer appurtenances which as to trunk sewersshall include as nearly
as possible all the territory which can be drained through the trunk sewer and subsewers
connected thereto;

* % X

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND RECOMMENDATION -6-

City of Tacoma
9 ?7 Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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the owners of the property within the proposed Jocal improvement
district or utility local improvement district subject to sixty percent
or more of the total cost of the improvement including federally-
owned or other non-assessable property as shown and determined
by the preliminary estimates and assessment roll of the proposed
improvement district or, if all or part of the local improvement
district or utility local improvement district lies outside of the city
or town, such jurisdiction shall be divested by a protest filed in the
same manner and signed by the owners of property which is within
the proposed local improvement district or utility local
improvement district but outside the boundaries of the city or town,
and which is subject to sixty percent or more of that part of the
total cost of the improvement allocable to property within the
proposed local improvement district or utility local improvement
district but outside the boundaries of the city or town, including
federally-owned or other non-assessable property: . . . (Emphasis
supplied.)

RCW 35.43.180.

7. The City, by adoption of Resolution No. 37956, concerning L.I.D. policies,
determined that it will not form an L.I.D. when owners property representing 50 percent or
more of the total assessments file remonstrances to formation, except in instances where the
City Council has previously determined the L.I.D. to be in the best interest of the City. In the
latter case, the bar to forming the L.ID. is that set forth at RCW 35.43.180 and Resolution No.
37956, para E., L.1.D. Formation.

8. Since there is no remonstrance to formation of L.I.D. 3967, the City has the
authority by statute and its own L.ID. policies to proceed with the formation of the district.

9. All properties within proposed L.1.D. 6978 would be specially benefited by the

proposed improvements and the boundaries proposed for the L.1.D. are proper and only include

FINDINGS OF FACT,
CONCLUSIONS OF LAW,
AND RECOMMENDATION -7 99

City of Tacoma
Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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those properties that would be specially benefited by the proposed improvement.

10. Based on the foregoing, the Hearing Examiner concludes that L.I.D. 6978 shbuld
be formed.

11. Any Finding of Fact hereinbefore stated which may be deemed to be a Conclusion
of Law herein is hereby adopted as such.

From these Conclusion of Law is entered this recommendation:

RECOMMENDATION:

Based on applicable Tacoma City Council policies with respect to formation of local
improvement districts, the Hearing Examiner recommends the City Council confirm the
formation of Local Improvement District No. 3967.

DATED this 19" day of April, 2010.

T

RODNEY M. KERSLAKE, Hearing Examiner

FINDINGS OF FACT,

CONCLUSIONS OF LAWY,
AND RECOMMENDATION -8-
: City of Tacoma
9 9 Office oftl?:: Heqz;zrlicng Examiner

Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-5195 FAX (253)591-2003
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NOTICE
RECONSIDERATION/APPEAL OF EXAMINER’S RECOMMENDATION

RECONSIDERATION:

Any aggrieved person or entity having standing under the ordinance governing the matter, or as
otherwise provided by law, may file a motion with the Office of the Hearing Examiner requesting
reconsideration of a decision or recommendation entered by the Hearing Examiner. A motion for
reconsideration must be in writing and must set forth the alleged errors of procedure, fact, or law and
must be filed in the Office of the Hearing Examiner within 14 calendar days of the issuance of the
Hearing Examiner's decision/recommendation, not counting the day of issuance of the
decision/recommendation. If the last day for filing the motion for reconsideration falls on a weekend
day or a holiday, the last day for filing shall be the next working day. The requirements set forth
herein regarding the time limits for filing of motions for reconsideration and contents of such
motions are jurisdictional. Accordingly, motions for reconsideration that are not timely filed with
the Office of the Hearing Examiner or do not set forth the alleged errors shall be dismissed by the
Hearing Examiner. It shall be within the sole discretion of the Examiner to determine whether an
opportunity shall be given to other parties for response to a motion for reconsideration. The Hearing
Examiner, after a review of the matter, shall take such further action as he/she deems appropriate,
which may include the issuance of a revised decision/recommendation. (Tacoma Municipal Code

1.23.140)
APPEALS TO CITY COUNCIL OF EXAMINER'S RECOMMENDATION:

Within 14 days of the issuance of the Hearing Examiner's final recommendation, any aggrieved-
person or entity having standing under the ordinance governing such application and feeling that the
recommendation of the Hearing Examiner is based on errors of procedure, fact or law shall have the
right to appeal the recommendation of the Hearing Examiner by filing written notice of appeal and
filing fee with the City Clerk, stating the reasons the Hearing Examiner's recommendation was in
error. :

APPEALS SHALL BE REVIEWED AND ACTED UPON BY THE CITY COUNCIL IN
ACCORDANCE WITH TMC 1.70.

GENERAL PROCEDURES FOR APPEAL:

The Official Code of the City of Tacoma contains certain procedures for appeal, and while not
listing all of these procedures here, you should be aware of the following items which are essential
to your appeal. Any answers to questions on the proper procedure for appeal may be found in the
City Code sections heretofore cited:

1. The written request for review shall also state where the Examiner's findings or
conclusions were in error.

2. Any person who desires a copy of the electronic recording must pay the cost of
reproducing the tapes. If a person desires a written transcript, he or she shall
arrange for transcription and pay the cost thereof.

FINDINGS OF FACT,
CONCLUSIONS OF LAWY,
AND RECOMMENDATION -9- 1 o0

City of Tacoma
Office of the Hearing Examiner
Tacoma Municipal Building
747 Market Street, Room 720
Tacoma, WA 98402-3768
(253)591-53195 FAX (253)591-2003
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Req. #12379

RESOLUTION NO. 37892

A RESOLUTION relating to community development; authorizing the execution of
an amendment to the Agreement for Improvements Within the ASARCO
Tacoma Smelter Superfund Site Area Operable Unit 2 with Point
Ruston, LLC, for certain improvements within the ASARCO Tacoma
Smelter Superfund site.

WHEREAS, on March 10, 2009, the City Council adopted Amended

Resolution No. 37747, authorizing the execution of an agreement with

Point Ruston, LLC (“Point Ruston”), for construction of approximately $11 million in

infrastructure improvements in the City and the Town of Ruston (“Ruston™), which

is within the ASARCO Tacoma Smelter Superfund site, and

WHEREAS Point Ruston is required to secure construction financing to
complete the project improvements, and

WHEREAS the improvements will be completed and financed under a

Local Improvement District (“LID"), subject to the City and Ruston’s requirements,

and
WHEREAS the completed project improvements will be transferred to

the City and Ruston, and
WHEREAS the City will issue LID bonds, and the proceeds of the bond

sale will be used to reimburse Point Ruston for its costs to construct the project,

and
WHEREAS, since entering into the existing agreement, project costs

have increased, and Point Ruston has had difficulty securing project

construction financing, and

101
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LEG 004 (11/89)

WHEREAS, as a résult, Point Ruston has requested that the agreement
be amended as follows: (1) the LID be increased from $11 million to
$15 million, (2) the LID be segregated into two phases to reduce the amount of
funds needed for each phase of construction financing, and (3) the map and
LID description be adjusted to include power and water improvements identified
during the design phase and to describe in more detail the LID segments and
improvements within éach project phase; Now, Therefore,

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA:

That the proper officers of the City are hereby authorized to execute an
amendment to the Agreement for Improvements Within the ASARCO Tacoma
Smelter Superfund Site Area Operable Unit 2 with Point Ruston, LLC, for
certain improvements within the ASARCO Tacoma Smelter Superfund site with
Point Ruston, LLC, for certain improvements within the ASARCO Tacoma
Smelter Superfund site, said document to be substantially in the form of the

proposed amendment on file in the office of the City Clerk.

Adopted
Mayor
Attest:
City Clerk
Appr 7
/@ Y VAR
ty-Aftorney’

102 .
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CITY CLERK USE ONLY

REQUEST FOR =y = ; i Request #: | / 2«579 -
[JORDINANCE X RESOL: ‘%ggvgx“%‘:dmes.#: 37892
SEP 28 200
1. DATE: September 24, 2009 .

2. SPONSORED BY: COUNCIL MEMBER(S) N/A (If no sponsor, erltét IN#it)=

3a. REQUESTING 4a, CONTACT (for questions): PHONE:
DEPARTMENT/DIVISION/PROGRAM Martha Anderson 253-591-5207
Community & Economic
Development Department
3b. “Do PAss” FROM Economic 4b. Person Presenting: PHONE:
Development Committee Martha Anderson 253-591-5207
Yes
[JNo
(] To Committee as information only } 7= mon e PHONE:
~ [[I Did not go before a Committee Jeff Capell 253-591-5638
3¢, DID THIS ITEM GO BEFORE THE
PUBLIC UTILITY BOARD?
[] Yes, on
[X] Not required -
e,

/T 4| 27 i
Department Dlrector/(ftilitx_ ision Budget Officer/Finance Director City Manﬁger@ireetorﬂﬁﬁﬁes‘

5. REQUESTED COUNCIL DATE: October 20, 2009

(If a specific council meeting date is required, explain why; i.e., grant application deadline, contract
expiration date, required contract execution date, public notice or hearing required, etc.)

6. SUMMARY AGENDA TITLE: (A concise sentence, as it will appear on the Council agenda. )

Authorizing execution of an amendment to the “Agreement for Improvements Within the Asarco Tacoma
Smeilter Superfund Site Area OU2."

7. BACKGROUND INFORMATION/GENERAL DISCUSSION: (Why is this request necessary? Are there legal
requirements? What are the viable alternatives? Who has been involved in the process?)

In April, 2009 City executed an agreement with Pt. Ruston LLC for construction of approximately $11
million in infrastructure improvements in the City of Tacoma and the Town of Ruston. The improvements
will be completed and financed under a Local Improvement District (LID) subject to the City and the
Town's requirements. Pt. Ruston was required to secure construction financing to complete
improvements. The completed project improvements would be transferred to the City and the Town and
the final funding of the project improvements were to be paid out of LID bonds issued by the City.
Proceeds of the bond sale would be used to pay Pt. Ruston LLC for its costs to construct the project.
Since entering into this agreement project costs have increased and Pt. Ruston has had difficulty
securing project construction financing. As a result Pt. Ruston has requested modifications to the
agreement as follows:

1. Increase LID from $11 million to $15 million. This increase reflects the fact that the final design
requirements and scope of work has expanded over the past six months of design and permit review
and the there has been an increase in the cost of capital, construction costs and LID formation costs.

2. Segregate the LID into two phases to reduce the amount of funds needed for each phase of
construction financing. Point Ruston will obtain up to $10 million interim construction financing and v
begin construction of the first phase of improvements equal to roughly 60% of the total LID 1 G J

cotclerk\ forms\ RequestResolutionOrdinance.doc Office of the City Clerk (03/27299)

ES
4



CITY CLERK USE ONLY

REQUEST (CONT) Request#: |~ /2319
~ Ord/Res #. § 3 7 8 92

construction costs. The City would acquire from Pt. Ruston those completed, inspected, and
approved improvements using its line of credit or other financing. Pt. Ruston would repay its
construction lender for the first phase. Point Ruston would then build the remainder of improvements
using interim construction financing. The City would acquire the remaining LID improvements through
bond financing when the project is substantially complete, inspected and approved for acquisition.

3. Adjust map and LID description to include power and water improvements identified during design
phase and to describe in more detail the LID segments and improvements within each project

phase.

8. LIST ALL MATERIAL AVAILABLE AS BACKUP INFORMATION FOR THE REQUEST AND INDICATE WHERE FILED;
Source Documents/Backup Material Location of Document

Resolution 37747 City Cleri’s Office

9, 'WHICH OF THE CITY’S STRATEGIC GOALS DOES THIS ITEM SUPPORT? (CHECK THE GOAL THAT BEST APPLIES)
A. [[] A SAFE, CLEAN AND ATTRACTIVE COMMUNITY
B. A DIVERSE, PRODUCTIVE AND SUSTAINABLE ECONOMY
c. L] A HIGH-PERFORMING, OPEN AND ENGAGED GOVERNMENT

10. IF THIS CONTRACT IS FOR AN AMOUNT OF $200,000 OR LESS, EXPLAIN WHY IT NEEDS LEGISLATIVE APPROVAL:

N/A

11. FINANCIAL IMPACT: (] EXPENDITURE [ ] REVENUE

A. [X] No IMPACT (NO FISCAL NOTE)
Improvements to be paid from LID bond financing upon completion. LID to be repaid
by property owners. Security is the bond backed by the Guaranty Fund. Developer
has agreed to accelerate foreclosure in case of default.

B. [] YES, OVER $100,000, Fiscal Note Attached

C. ] YESs, UNDER $100,000, (NO FISCAL NOTE)
Provide funding source information below:

FUNDING SOURCE: (Enter amount of funding from each source)
Fund Number & Name: State $ City $ Other $ Total Amount

If an expenditure, is it budgeted? (] Yes [J No Where? Cost Center:
Acct #:

104
71

cotclerk\ forms\ RequestResolutionOrdinance.doc Office of the City Clerk (03/23/2009)
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PIERCE COUNTY, MASHINGToN

When Recorded Return To

City of Tacoma LI
City Clerk’s Office ", ™
747 Market Stree’t;,RQGm 220
Tacoma, WA 98402 3769

LT

580 B@

RE-RECORD

ORIGINAL

DOCUMENT TITLE: COR'REGTED AND RE RECORDED AGREEMENT FOR

IMPROVEMENTS e

Grantor(s): City of Tacoma, a Washmgton mumcipal corporahon

Grantee: Point Ruston, LLC, a Washlngtbn llmited lfabllriy company

\

Description: Rerecording that certain document premously recorded under Auditor's
File No. 200912170152 in order to correct érrors m Exhlbrts thereto

Reference Number(s): Re-recording Auditor's Flle No 200912170152 which together
with this correction amends the document recorded under Audﬂor’s File No.

200905140661.

Assessor's Parcel Number(s):
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- PIERGE COUNTY, WASHINGTON

When Recorded Remrn To

City of Tacorpa‘ A ~
CityClercsOfficg < 3 19 1Al
747 Magket Street, Bo’om 220 @RH@M\'
Tacoma WA 98492 3769

DOCUMENT TITLE

kY
H

Amendments to .Agreement

P \ ,
i ! I "..
kY 5 » : .
Mt o
Grantor - S e,
City of Tacoma - '-._\ .
R
Grantee T A
Point Ruston, LLC

Description
Authorizing the execuuon of an amendment to the Agreement for Improvements
Within the ASARCO Tacoma Sme.lter Superfund” §¢e Area Operable Unit 2 with
Point Ruston, LLC, for certaif 1mprovements w1thin the ASARCO Tacoma

Smelter Superfund Site. K

Reference Number N .
200905140661
Assessor's Parcel Number R S
Page 10f 12
s". g :

....

- Julie Anderson,of ":; BAnYe
ent:tled county, ffo hereby ce byt
forgoing instrument |s'a frue and
of the original now:6n fue i my-o

hand and the S ,ald Q

ft"flnn'ect copy
ce,
IN WITNESS WHEREGIE 1 heraunto set my
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. Af’ter Recording Return To:
. .--"'Fpster iPepper PLLC
S B l'Thxrd Avenue, Suite 3400
o Seattle WA 98101
o Artn Hugh 'Spltzex

Ty AMENDMENTS 10
AGREEMENT FOH IMFROVEMENTS WITHIN THE ASARCO TACOMA
SMELTEF SUFERFUND SITE AREA OU2
BETWEEN THE CITY'OF TACOMA AND
POINTRUSFON, LLC
N
iR
510180278 ’ K ..\.:
e LT




105

9|eS-aJd 10J Jou ‘Ajuo ssualalad 404

o

< WITmN‘ THE ASARCO TACOMA SMELTER SUPERFUND SITE AREA OU2” dated

‘AGREEMENT FOR IMPROVEMEN'I S WITHIN THE ASARCO TACOMA
; SMELTER SUPERFUND SITE AREA OU2

JEA T U R

,".". THESE AMENDMENTS TO THE “AGREEMENT FOR IMPROVEMENTS

.Apnl 28, 2009 apd tegcorded on May 14, 2009 in the Pierce County Auditor’s ﬂf e under

Tile" No ZQ 0514066 (the “Agreement), are entered into as of this ~day of

.2009 .between the City of Tacoma, a Washington municipal corporation
(the “Qny’) "and “Pdint Rus!on LLC, a Washington limited liability company (the
“Devblopgf”) .

. RECITALS

AT Tbe eryand the Developer entered into the Agreement in connection with the
clean- -up and :reconstrucﬁon "f, Ruston Way and associated infrastructure (the “Project”). The
Project is related (¢ the,anvnrqnment remediation and development of a site (fhe “Site™)
contaminated by the fofmcr Asarco cppper smelting operation.

B. In thg Agr{s_cmenr thc C'xty and the Developer contemplated the formation of a
single LID in Tacoia-ndin Ruston, pursuant to RCW 35.43.030, by the “resolution”
method, and through thar’LlD the €ty would order the improvements comprising the Project
on the condition that the- Devalnper undertake full responsibility for construction period
financing of al! of the LID m‘lprovements pnor o, the City’s issuance of LID bonds.

C.  The City has’ YIQW' aetemmed that fi will create multiple LIDs with respect to
the Project, and the City and the D;:vcloper netw desire to finance and construct the Project in
phases. The Developer would bé- r&sponsxbie for the full cost of financing the improvements,
and upon the completion of that fxrst phase the City woulld (1) issue Bonds for the cost of the
LIDs; (2) upon City approval of the-allocable LD ‘Project, costs, acquire from the Developer
the portion of the Project improvements cphstruqted m the first phase, (3) upon the
completion of Phase 2 and approval of the' alloca'ble costs by the City, acquire from the
Developer the portion of the Project lmprovemems construs’ted in the second phase.

N

D. The City intends to acquire 'the complcted Jjmprovements in cach phase with
the proceeds of LID bonds, but the City reserves.the’ nght at its sole discretion, to acquire the
improvements by other means or from other sources s Ibe—Cny ‘deems appropriate,

E The purpose of these amendmems to thc Agreement is to accomplish the
adjustmem in the phasing and financing approach d‘escnbed m -Réb'ftal C, above.

a1 —r

D

018024

P
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L . NOW, THEREFORE, the parties agree as follows:

‘ __."' l. The portion of Section 1 of the Agleemem compnsmg the definition of

"‘Subgtanua] Completion” or “substantially complete,” as to the Project or a postion

;thereof thezns the-day the City has full and unrestricted use and benefit of the facilities, both
frori“an Opbrhhonal and safety standpoint, and only minor incidental work, replacement of

(emparary - Sibstitife. ﬁght:es, or comection or minor repair remains for the physical
complefidn of-the; bpeé:ﬁc "LID improvement being constructed. Substantial Completion shall
also tequire’the prior wmgval of all mechanics and materialmen's liens and all other liens
with respect to 1he Pro_lect or apphcable portion thereof.

\-' '-' \ AN '-'

o ‘, -
5 5 » 5

Ry

2. Secuohz of The Agreemcm is amended fo rcad as follows

2. Ci A Res ons:hnlxtles. Pursuant to this Agreement, the City, having
legislatively detetmiried_ that cap:y(ng wout the Project is not practicable for traditional
competitive bid, s}\all as. soon 85 Yeasonably possible, consistent with applicable law, and
subject to the provisions: below form LIDs generally as described in Exhibit A, Prior to the
commencement of work.eh the: ﬁragﬁcl components in any LD, plans and specifications shall
be submitted to and appmVed by the, Clty ‘and Town, al} nghts—of-way and easements required
for carrying out the Prcuéct ‘shall bq dbtained and recorded in the Pierce County Auditor’s
office, requisite permits shall haveabcen -fssued w1th respect 1o the Project, and remediation
design within the rights-of- way and eascmgﬁts shali be approved by EPA.

The City and the Developer mtend iha! .the Pro;ect will be carried out in two phases, A
description of LID improvementy m e LIDs compﬁgng Phase | and Phase 2, and the
current estimated costs of each LiDyare set forth jm Exhxb:t A. Ordinances will be presen(cd
to the City Council forming the LIDs compnsmg the property in Tacoma described in
Exhibit B, together with the ptoperty wuhin the»ToWn of Ruston described in Exhibit B
pursuant to RCW 35.43.030, or as the bodndarie§ of thdt LID may be adjusted during the LID
formation process. Formation of the LIDé,\mcludmg propeﬁy both in the City and Town, wil}
not occur unless and until the sanitary sewér permit has been issued with respect fo Phase 1.
Before the City accepts the mxprovements in" Phase'] And prov:des for the payment of those
improvements as described in this Agreement, the Developeﬁ must first have obtained all
requisite permits with respect to Phase 2. i' : _,~' ;

(i) Design and Permits. Tht: Clty shal.l review all submittals based on
generally-applicable City and Town standards, and approve or d;sappr,ove the designs for the
Project proposed by the Dchloper Consistent with applicable laiv and ordinances, the City
the Town are expected to issue one or more permits to Ihe Deveiopcr ] that the Developer

2 g uﬁH_ FN

31038027.6

. e
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Junsdlcnons The City shall, consistent with Section 5.5 of the Agrcemcnt and in
coordmauon with the Town, inspect construction of the Project as it proceeds. The City shall
des‘xg,naw a project coordinator, and provide contact information to the Developer for that
.'.”..~'pl:O]e(:l coordinator, his/her successors, and for other key City personnel involved in
’ rev:ewlng orjinspecting Developer’s work en the Project. The City will provide regulatory

. mspectidn of al] work, performed on the project to ensure compliance with City of Tacoma

standards -and reguiamms policies, the requirements of the approved Private Work Order
Perm;fs, and to detcﬁmac whether work is appropriate for inclusion as proper costs of the
LJDs -~ ety

K a

o . Gx) hsessments and Guaranty/Reserve Funds. Upon the Substantial

Completign’ of Préject ¢ongtriction in the LIDs comprising Phase 1 (currently anticipated to
be compnﬁed of LID'S N,os 3967, 7726 7727 and 5728), and a determlnatmn by the City that

materials mvolved, thc City $hall levy special benefit assessments against the real property
within all of thé LiDs Jirtan dmount not to exceed fifteen million five hundred thousand
dollars (315,500 000), whuﬁh amount includes a five hundred thousand dollar ($500,000)
permanent comnbunon»to be de_pogncd 4nto the Clty s Local Improvement District Guaranty

resort upon Default of afly paymcn‘t of the LID assessments The principal amount deposited
into the Supplemental Réserye Fimd, 1ncfudmg any imterest carned thereon in excess of 2.5%
shall be applied to the Peveloperd LID sssessment payments consistent with RCW
35.51.040. Interest from the supp’lenxcfrtal Rcscrve Fund of up to 2.5%, not to exceed the
actual interest eamed, shall be‘annuaﬂy peid to.the City to fund City administrative costs, and
the Developer waives the apph.caﬂon ‘of that ‘portion of interest eamings (o the payment of
assessments under RCW 35.51 040 The' City’s Local Jmprovement Guaranty Fund shall be
pledged as security for the LIDs inthe" City and Town. Alssessments will be initially based on
the zone and termini method, but may be ad_yusted in accordance with a special benefit study
in order to more fairly reflect the specml beneﬁts to thﬂ properties being assessed. The
assessment payment period shall be 20 yeats, or. stich other period of time determined by the
City, subject to Developer approval. ’l-lhe G)ty shall coflect assessments and apply them
toward the repayment of the Bonds, and shb,ll extforce ths: ﬁcns created by those assegsments.

(iii}  Issuance of Bonds and Pﬁrchgse of Imm;ovgmems Upon the
Substantial Comp]elxon of Phase | of the Project and acdéiitanée of the improvements by the
Gity, the City shall issue Bonds to fund: (a) Projeft cbsts, (b) the deposit to the Supplemental
Reserve Fund in the amount of one million dopllaf’ (SLUOQ ,000), (c) the five hundred
thousand dollar ($500,000) contribution to the Cify.LID" eraranty F\md (d) formation and
assessment confirmation costs; and (e) costs of issuancg’of Jhe“‘Borrds The Bonds will be

payable solely from assessments and interest therecon. The C:ty sha’l] thcn with proceeds from

510150278




. _me'ands, purchase from the Developer the completed LID improvements included in Phase
"1 ;on behalfl of the City and Town (including the City’s LID formation and assessment

conﬁnnauon costs and the costs of issuance of the Bonds allocable to Phase 1) for an amount

d|es-aJ J0J Jou ‘AJuo 3DUB.U34ed 104

- net toexeeed the amount of the Bonds allocable to Phase 1 minus the allocable deposit to the
: ._.quaranly Fund and Supplemcmal Reserve Fund. Upon the completion of the improvements

' Iepresent}ng ihe LIDs compnsmg Phase 2 and acceptance of the improvements by the City,
ithe] Cny shail yith"the remaining proceeds of the Bonds, purchase from the Developer the
Temammgtompleted pornon of the LIDs (including the City’s LID formation and assessment
canfirniation costs~aﬂd the costs of issuance of the Bonds allocable to Phase 2 for an amount
not tg, cxceed “Hyé femammg amount of the Bonds allocable to Phase 2. However, if any
uncoinplet?.d iterns (meiudxhg “punchlist items”™) remain with respect to either phase of the
Project-after Substpntlﬂ Completxon of that phase, the City will withhold 10% of the payment
due the Dcveloper uhtﬂ ﬁmal Compl etion has occurred.

(w) gtreet Vacation. The City and Developer will agree to a vacation
process 10 create a su:ty (60)foot Right-of-Way for Ruston Way on its new alignment. The
City will reledss the surpiug Right-of Way to the abutting property owners. In valuing any
Right-of-Way vachted to Déveloper,ds an abutting property owner, the City will consider the
vaiue of the Dcvclnpcr.Property de(ﬂcated to the Cxty and the value of Developer’s release of

(v} nf'onnauog_' forDeveloper’s Lender. The City will provide to the

financial institution promdmg ﬂnsncmg to the Developer for comstruction of the
improvements, copies of alf corr.espuﬂdcucc from the City to the Developer concerning any
alleged default under this Agtecment 4nd .copiés of such City documents relating to the
formation of the LIDs and co*nstrucheﬂ of the infprovements as that financial institution may
reasonably request in writing. =, 7 7 7

o o' Ka!

s PN

3. Section § of the Agreement shal 'i;e amended to add a new Section 3.8 to read

as follows: P B

8.3  Competitive Processes for‘gongm’ cgor'Selggig Noththstandmg the
various environmental and other unique &jfficulties, dnd bamers inherent in this Project as
described in this Agreement, the Developer has t6 thfs pomt endeavored to use competitive
processes in selecting all contractors for work on' the. Pro;eot and shall continue to do so
wherever practicable through completion. PN

310180216
; .
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: *a's' follpws:

e g, Section 9 of the Agreement shall be amended to add s new Section 9.3 to read

a - " 93 Developer Lender’s Right to Cure. Prior to the completion of the

:-, PrOJect 1mprovemcnts included in the LIDs and the City*s payment to the Developer for those

ainpmvcmems, when the City sends notice of an Event of Default to the Developer under this
subsechbn the City’shall send a copy of that notice to the Developer’s construction lender for
those nmprovements Thc Developer shall provide the City with the notice address of any
stoh Icnder The Developer and its Jender shall each then have one hundred twenty (120)
days fo* curc 4n.Event of Default, rather than the thirty (30) day period available to the
Dcveloper ds sct “forth j in S,ectxon 9.1, above, and that right of cure may be exercised either by
the DeVeloper or b)( the lender, provided that any further time to cure may be extended only
by written- perm}ssmn oT‘tha:City

% Ea
L .f

s, Ekh1b1| Am the Agreemcnt is amended to read as set forth-in Exhibit A to
these amendments. Exhlbn »B is. amended as read as set forth in Exhibit B to these

amendments. i '4,,,... W -.‘ N

6. Thls amehdmcnt 16 the Agreement shall be recorded in the office of the
Diviston of Records anﬂ Eledtwné of.Pierce County, Washington, shall be binding on the
successors in interest to, Deve&opemn the Developer Property (and reference to “Developer”
herein shall include those; sucoesSoxs) dnd the, Agreement, as amended, shall continue to
constitute a lien and charge om the Developcr Property to secure the performance of

Developer hereunder. - s e

s

7. In the event of any conﬂu:t between the amendments contained herein and the
terms and provisions of the ongma] Agreement Aie® ‘gmendments contained herein shall
control and be given precedence over any such cpnﬂlcts ur mconSIstencles

A

ool h»l-{t 4 ‘“I L,\'l,

Rt :




""""" v . IN WITNESS WHEREQOF, the parties hereto have executed this document as of the
day anB year first above written.
\_.‘ o '

" EITY-0F TACOMA POINF RUSTQN, LLC

gl

tnc{ (}ersop., Cl ﬁanager Mikc Cohen, Managing Partner

o A

Ryan Petfy, D Director ; NS
Community ang” Eoonomxc Development

VAt

Richard E. McKm'ley, Birectdr Rt '\“,-
Public Works Dcpa\‘tment‘ A

%/6/2’% -

Robert Biles, Fi Dlreq(or p$ _..‘

‘L

'
l-._.‘

ENzziseth PR, City Atiormey  « "

Debbie Dahlstrom, Risk Manager S S
% ., o .

Attest:

\M% =1 -08 .

Doris Sorum, City Clerk Lot S
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o NOV 26 2009
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EXHIBIT A

: . Descrlptxon of the LIDs for the development known as Point Ruston

e L,If)s witl, be ‘created to construct public infrastructure within the realignment of Ruston Way

from No;'th 49th Street to North Sist Street; the reconnection of Baltimore Street from the
we§terly exténsion of fhc Northerly line of the “Plat of Stack Hill” to the realigned right-of-
way of B.ﬁstm Way, ﬂ:e realignment of North 51st Street from the realigned right-of-way of
Ruston Way, apd aporhbn of a new street called Yacht Club Road beginning at the realigned
nghwrf way OF Ruston Way and extending northwesterly. (See LID — Figure 1.)

The soope of wqu ﬁm(k:,d/ﬁnanced by the LIDs may include, bot not be limited to:
estabhshmg thefgradc and dlignment of the street, paving, curbs, gutters, sidewalks and/or
multi-use ’p.afhs,, fogctber with storm-water systems, (including temporary erosion and
sedimentatior;. controf), stroe} lighting; sanitary—sewer mains; joint trenches for primary
electrical powery mcludm candmt, conductors vaults, switchgear, and transformers as
needed, also provxdmg prOVIsmns for.patural gas, telecommunication, and cable T-V lines;
water imains; landscaping; and abandonment and decommissioning of existing improvements
within the nghts-o‘f:way o Withth edsements. The project may also include public utilities
that will run within bnstmg rightsof-way, proposed rights-of-way or public easements. All
design shall be completed-pursudnt jo-the affected utility’s approval. All construction shall be
completed pursuant to the aff‘ec(gd duhty s standards, inspection and acceptance.

The LIDs apply only to m'spmvé’mpn'l‘s wuhm thie. public rights-of-way or public easements.
The proposed development khall-{se dq:sxgned to City of Tacoma policies, and standards and
regulations as adopted by the rﬁspectrve _]Ill‘lSdlChOnS and will be consistent with the
mitigation adopted in the Final 'Supp}tmet}ta'l Environmental Impact Statcment to the Asarco
Smelter Site Master Development Plan' ‘dated March,~2008. For consistency, the roadway
sections and other design comporienis in the C:sy “of Tacoma and Town of Ruston shall
complement each other and provide similar ﬁmononahty ’

Additional work that may be financed thh thess: L'IDs would include in order of priority:

1. Additional public utilities to be placed wnhm pubhc easements on Point Ruston’s
property (See Figure LID-1 Add 1) * g

2. First portion of the publicly-accessible shorelme prémmade including and extending
from the existing sidewalk on Ruston W_ay ;o ‘Vlcw Point Park” on Point Ruston
property. (See Figure L1D-1 Add 2). -

The work comprising the improvements in the LIDs compnsmgcach phase of the Project is
get forth generally as follows:,

{ "?"‘%5‘(‘(;4&,\& A r
B-i —
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"""._.LID No 3967 ( Sanitary sewer LID)

Instaﬂanon of approximately 3,895 lineal feet of sewer main in Ruston Way, Main Street, a

" portign'of, Yax:ht Club Road and 52™ Street as well as the replacement of deep storm sewer in

Ruston Way

Approxuﬂate cost : $

LID Nb 7726 (Tacqma Powcf LID)

Installauon of approxlmately 2900 lineal feet of primary power on Ruston Way and Main
Street and the sdutherl'y pumon of Grand Avenue as well as installation of all conduits and

structures in pubhc easements >

Approximate cost $

lnsta]lanon of approxxmaic]y 2500 h:;_eal ﬁeet of primary power along a portion of Baltimore
Street, Yacht Club Road, ard Ma1n~Street and in pubhc easements including all condnit,

vaults, bedding, and backfill: - PR

Approximate cost: §

LID NO. 5728 (Water LID)

Installation of approximately 4,000 lxnedgfeet pf water]ma ongmatmg on Ruston Way and
moving into the site and along Main Streef* end S pomon of Yacht Club Road and within

public easements. e,
Approximate cost: §

era
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Constructron of appfommately 3,000 linea} feet of roadway improvements and storm sewers
on Rus!on Way, and: pm'ﬂtms of Baltimore Street and Yacht Club Road including paving, cusb
and guder, s;dewalks, roundaboms, landscapmb, signage, and public storm systems for
Tacoma, and Ruston. -:_" ey

A Ry
Approxnna’te cpst: $ AR
% ‘-'.- . -t '....

LID No. 6980 (Srrqet hghﬁng L!D)

Installation of street hghtmg aion,g apprommately 3,000 lineal feet of Ruston Way and
portions of BalmnorQ Str e\at and Yadxt Club Road.

.J' . W s
Approximatecost: § 7 .- ~..
3 _'. % -
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L EXHIBIT B
::... - LID Property Description
. _.' a “"A l:
Tacoma _?

fofrows ,:- o

Lots 1. threh[,h 1,8 Bloek, ,109 Lots 1 through 16, Block 110, all of Block 111, a portion of
Blocks113 & 114, [’LAT ‘OF TACOMA TIDELANDS, as recorded in Volume 2 of Plats at
Page 84, rtcords- of ‘the bercc County Auditor; together with vacated streets abutting said

Blocks, sxfuale in the Cxty of Tacoma, County of Pierce, State of Washington.

Lots A and B, M S DREW*S PLAT, as per the plat recorded in Volume 1 of Plats at
Page 16, records of the Pierce 'County Auditor; together with vacated streets abutting said
Blocks, situate in thc Glty of Tacoma, CQunty of Pierce, State of Washington.

Block B, 1961, SU*EPLEMENTAL MAP OF TACOMA TIDELANDS, as recorded in the
Office of the Comnnssnoner “of Pubhc Lands at Olympia, Washington, abutting Blocks 109,
110, 113 and 114, PLAT OF TACOMA TIDELANDS, as per the plat recorded in Volume 2
of Plats at Page 84, recqrds of the\Pxerec County Auditor; situate in the City of Tacoma,

County of Pierce, State of Washmg_ton, _,5

o : . 2
N, rmet - o
o

Ruston ~...? )
Those portions of the Northeast Quarter of Sect:on 23 Township 21N, Range 02E, W.M.,
described as follows: 5§ . ﬁ_.

Boundary Line Adjustment Number 08-01, snuate n, tha Tan of Ruston, County of Pierce,
State of Washington, as per the Boundary’ Lme Adjnstmdnt recorded under Auditors Fee

Number 200902065003, except Tracts 12 through 14 ncept Tract 16.

S|BS-84 10J) JoU ‘AJUC 9dUBUDYa. JO

50180276 Y
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’ : ..__-""':_ .-5 EXHIBIT A

Descnptmn of the LIDs for the development known as Point Ruston

LIDs Wﬂl becreated 61 .construct public infrastructure within the realignment of Ruston Way
from North 49th Str@et +q North SISt Street; the reconnection of Baltimore Strect from the
way of- Rnston, Way, the rea}xgnment of North 51st Street from the realigned right-of-way of
Ruston Way; dnd A portfon*cf a new street called Yacht Club Road beginning at the realigned
ri ght—of-way of Ruston Way and extending northwesterly. (See LID — Figure 1.)

The scope of’ wbrk funded/ﬂnanced by the LIDs may include, but not be limited to:
establishing the grade and ahgmnent mf the street, paving, curbs, gutters, sidewalks and/or
multi-use paths, foge’che:; w1th stoml-water systems, (including temporary erosion and
sedimentation contrd}}, strest hghtl_r}g, sanitary—sewer mains; joint trenches for primary
electrical power, mcludmg, condyit, ‘oonductors vaults, switchgear, and transformers as
needed, also providing provisions- fo#, nafural gas, telecommunication, and cable T-V lines;
water mains; landscaping; and abandonment ahd" decommissioning of existing improvements
within the rights-of-way or w:-thm e,asenu:nts~ “The project may also include public utilities
that will run within existing ngh_ts—of 'way; proposed rights-of-way or public easements. All
design shall be completed pursuant to the affected utilitys approval. All construction shall be
completed pursuant to the affected uﬁllly ] standards, mspectmn and acceptance.

The LIDs apply only to improvements w1fhm the pubhc ,rlghts-of -way or public easements.
The proposed development shall be desxgned 'to.City of Tacoma policies, and standards and
regulations as adopted by the respective- Junsdlctrons .and will be consistent with the
mitigation adopted in the Final Supplemental Envu-onmenial Impact Statement to the Asarco
Smelter Site Master Development Plan dated Mérch 2(168 For consistency, the roadway
sections and other design components in the C;ty ‘of” TaoOma and Town of Ruston shail
complement each other and provide similar funcnonahty """ K

e %
£ Yoo

Additional work that may be financed with these LIDs would 1ncIude in order of priority:

1. Additional public utilities to be placed within pubhc casemcnts ﬁn Point Ruston’s
property (See Figure LID-1 Add 1) -

HE
ey

2. First portion of the publicly-accessible shoreline promenade mcludmg }md extending
from the existing sidewalk on Ruston Way to “View Pom!e 'Park” on Pcymt Ruston
property. (See Figure LID-1 Add 2). S

The work comprising the improvements in the LIDs comprising each phasa Qf ’the }?ro.;,ect is
set forth generally as follows:. . .
B" 1 ’;‘_. :-". . .

S10)8022.6
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......

Replacement °f a 39—1m,h sanitary sewer main in existing Ruston Way from North 49" Street
northwestcrly TH) feet, more or less, to a private roadway referred to as ‘Main Street’.

.- :" Nt .~_

Constmctlon of apew 39—mch sanitary sewer main within a public sanitary sewer easement
commencmg atthe m‘terscctlon of a private roadway referred to as ‘Main Street’ and Ruston
Way, northeastﬁrly 2 10 feet, ihcnce continuing in saxd private roadway ‘Main Street’

Yacht Club Road. § g."~,

Construction of a 24-inch- -samtm’y scwer main in proposed Yacht Club Road from a private
roadway referred to as ‘CascadeAvenue” southerly 405 feet, more or less, to proposed
Ruston Way, thence continuing, wuh a 24-anh sinitary sewer main westerly in North 51°
Street 130 feet, more or less ‘from -proposed Ruston Way

Construction of a 12-inch samtary sc'wer mam ﬁ'om thq:;ntersectlon of proposed Ruston Way
and prOposed Yacht Club Road southefly 300 fcet 10" connect to an existing sanitary sewer
main in Baltimore Street - Y

Construction of an 8-inch sanitary sewer mam 1h pmposed 'Yacht Club Road northerly from a
private roadway referred to as ‘Cascade A\?‘em.e '185 fcet ‘more or less.

.-'

Construction of an 8-inch sanitary sewer main in proposed Ruston Way from the intersection

‘of North 51% Street and proposed Ruston Way southeasterly 3IO feet more or less.

Approximate cost: $1,983,640 e ;‘.'3'

LID No. 7726 (Tacoma Power LID)

Tacoma City Limits,

Installation of an underground primary electrical distribution feeder system i’ a pubho power
utility easement within a private roadway referred to as ‘Grand Avenue’ and para}lcl with-the

City Limits, northerly from Ruston Way 400 feet, more or less. T e
B-2 A S

510180225 - e

31018027.6 P e

o
o

o7



'9]Bs-aJ J0J Jou ‘A|Uo BaUsJBYa. 10

_Aiso, mstallatmn of an underground primary electrical distribution feeder system in a public

" power ditility easement within a private roadway referred to as ‘Island View Corridor’

U

nurthcasterly 850 feet, more or less, from proposed Ruston Way. Thence southeasterly 650
A .,s-feet more.or 'i,ess in a public power utility easement along the northeasterly side of building

2’ B,;fo a pnvatc roadway referred to as ‘Bayview Corridor’ thence southwesterly 50 feet,
m.ore or less wlthm ,sand ‘Bayvxew Corridor’ roadway.

[

Approx';mate cos’t $l 609 560

.....

TS R .

LID No. 7757 1 @ustgn Power. ;JD)

Installation of an underground phmary glectrical distribution system in a 15-foot electrical
utility easement parallel wﬁh peroséd Ruston Way from North 51% Street southeasterly 660

feet, more orless. e P

R ‘n' s_.""'",

Also installation of an und@fgwnmd pﬂmary electrical distribution system in a 15-foot
electrical utility easement paralle} mth preposed ‘Balumore Street from proposed Ruston Way

southly 340 feet, more or les.._

Also installation of an underground pnmary electncal distribution system in a 15-foot
electrical utility easement paralle] with proposed Yacht Ciub Road from proposed Ruston

Way Street northerly 550 feet, more or less

":5

Also installation of an underground prlma.ry electncaf dls’mbutlon system from the
intersection of proposed Ruston Way and pzropssed Ncu'th 51 Street thence along the
centerline of proposed North 51% Street northwestcﬂy Ti0 feet, more or less, to the true point
of beginning, thence northerly from the proposed North’S 1¥ Stieet 160 feet, more or less, to a
point within Tract 15, BLA 08.01 within the Towt;t oft Ruston i'ecorded under Audltors Fee

--------

electrical distribution systcm will be in a 15-foot electncal utllty easement outside of the
public street right-of-way. £y

Approximate cost: $808,990 -

LID NOQ. 5728 (Water LID ., )

Replacement of a 12-inch ductile iron watermain in Ruston Way ﬁom Noﬂh 49"h Stree;
northwesterly 700 feet, more or less, to private roadway referred to as ‘Malﬂ Street’ :

P I
PR :
B3
. 50
- LR
o

S104E027S
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contmumg in private roadway referred to as ‘Mam Street’ northwesterly 1,980 feet, more or
e l’ess to another private roadway referred to as ‘Cascade Avenue’, thence westerly in said

p’rlvate roadway 240 feet more or less, to proposed Yacht Club Road

Construtﬁon of a 12—1nch watermain in proposed Yacht Club Road from the private roadway
referred fo as: ‘Cascade Avenue southerly 440 feet, more or less, to the intersection of
proposed Ruston’ Way, and pmposed North 51 Street thence westerly 280 feet, more or less,

,

in said North 51sl Street T

Construct:on of 4 12,»mch ‘watermain in a private roadway referred to as ‘Bayview Corridor’
northeasterly fromi’ the intersectipns of ¢ Baywew Corridor’ and a private roadway referred to

as ‘Main Street’ 235 feet more or less

-
.' g".'

Construction of a 12-moh watmmam in a private roadway referred to as ‘Island View
Corridor’ northeasterly ﬁ'om the mtersec.tlons of ‘Island View Corridor’ and a private
roadway referred to as Mam Street“255 feet more or less.

."s

Approximate cost: $909, 480

Phase 2
LID No. 8656 (Roadway & Storm LID) %, -* .

To improve Ruston Way (existing and proposed) w1th cuﬁb “gutter; asphalt paving with
stractural section to a variable width of 36 feet to 4¢ fest; ‘lnclmdmg storm drainage;
landscaping; two round-a-bouts and a multi-use path ﬁ'om North 49 Street to North 51

Street approximately 2,640 feet. e __‘,

Also, to improve proposed Yacht Club Road from proposcd Kust@m Way northerly 600 feet,
more or less, with curb; gutter; asphalt paving with strucmrai se.ctlon jrog: 3 w1dth of 32 feet;

including storm drainage; landscaping; and a multi-use path... "

Also, to improve North 51 Street from proposed Ruston Way? wesfer}y 28(} fegt more or less
with curb; gutter; asphalt paving with structural section to 2 widtliof 32'fqat, 1n¢1udmg storm

drainage; and sidewalk. B

.,

510180275
ALOIERTE



'B|es-a. 10} Jou ‘A|Uo 30UB.I348. 104

.......

. a Aiso, Baltimore Street from proposed Ruston Way southerly 480 feet, more or less, with curb;
- _gu‘ft ;vasphalt paving with structural section to a width of 32 feet; including storm drainage;

o and's;ndcwalk

AN

t'\
.
-

‘ Apprbxmxatc cest $9 399 900

- -

LID No 6980 gSu’eeth@ gLID)

LA
e J\.b'.

Omament&l street lxghtmg*a}ong Ruston Way (existing and proposed) from North 49" Street
to North 51% Strcet approxlmately 2,640 feet.

Also, omamental streeth ghtm g along proposed Yacht Club Road from proposed Ruston Way
northerly 600 feet, *morener less o

a0

Also, ornamental streethgh“cmg aiop.g North 51 Street from proposed Ruston Way westerly
280 feet, more or less. -, .- e Nl

Also, omamental streetli ghtmg along Ba}hmore Street from proposed Ruston Way southerly
480 feet, more or less. E

.'.'

Approximate cost: $780,260

S l"._ ..'.
B-S 1 E\. - ’ K
510180278 (3 b ¢
5018076 )
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, EXHIBIT B

e LID Property Description

Taeama

That pqrtmn of the west half of Section 24, Township 21N, Range 02E, W.M. described as
follows?” .7

Lots 1 through 18 Block J.O9 Lots 1 through 16, Block 110, all of Block 111, a portion of
Blocks 113 &']14; PLAT OF *“TACOMA TIDELANDS, as recorded in Volume 2 of Plats at
Page 84, records of the Plerce County Auditor; together with vacated streets abutting said
Blocks, situate in tﬁe Clty of Tacoma, County of Pierce, State of Washington.

Lots A and B, M. S DREW ’S PLAT as per the plat recorded in Volume 1 of Plats at Page
16, records of the Pierce. Ceunty A'qdltor together with vacated streets abutting said Blocks,
situate in the City of Tacoma County.of Pl erce; State of Washington.

Block B, 1961, SUPPLEMENTAL. MAP O.P TACOMA TIDELANDS, as recorded in the
Office of the Commissioner of” P’ublic Lands at Olympxa, Washington, abutting Blocks 109,
110, 113 and 114, PLAT OF TACOMA TIDELANDS “as per the plat recorded in Volume 2
of Plats at Page 84, records of the Pierce Couhty Audltor situate in the City of Tacoma,

County of Pierce, State of Washington.

Ea

Ruston

Those portions of the Northeast Quarter of Scctwn 23 Townshxp 21N, Range 02E, WM.
described as follows: ;

Boundary Line Adjustment Number 08-01, sﬁuate in-the T‘own of Ruston, County of Pierce,
State of Washington, as per the Boundary Line Ad_)ustment récorded under Auditors Fee
Number 200902065003, except Tracts 12 through 14, except Txact 16

--------



City of Tacoma
Public Works Department
Construction Division

747 Market Street, Room 620
Tacoma, WA 98402-3769
Phone: (253) 591-5760

FAX: 253) 594-7966

TO: Ralph Rodriquez

Letter of Transmittal

DATE:
PROJECT:

11-10-09

60000022216 Ruston San Sew
Town of Ruston & City of Tacoma

TRANSMITTEDBY: [] Mail [J] Hand Carry Pick Up [C] Interdepartmental Mail

WE ARE TRANSMITTING THE FOLLOWING:

COPIES

DATE

DESCRIPTION

1 11/10/2009

MOU Memorandum of Understanding (Original)

THESE ARE TRANSMITTED as check below:

[(] For approval [] Reviewed as submitted 1

For your records [] Reviewed with Comments [ ]

[C] Asrequested [C] Amend and Resubmit |

[1 For review and [ Rejected O
comments

REMARKS: For you LID files

COPY TO:

File

60000022216 MOU
Larry Criswell
Construction Division
747 Market room 620 off. (253) 591-5787
Tacoma, WA 98402

SIGNED:

Resubmit __ copies for Review
Submit ____ copies for
distribution

Return _ __correcied prints

Submit Mylar Drawings

%ﬁ%

If enclosures are not as noted, kindly notify us at once.

253-591-5760

124

I'\Private DevelopmentWO Review Documents (incl. transmittals)\Transmittals\Transmittals Criswell\60000022216 MOU.doc
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Memorandum of Understanding

Point Rusfon, LLC
Local Improvement Districts (LID)
Project Construction Management, Inspection and Quality Assurance

This Memorandum of Understanding (MOU) supplements thé Private Work Order Permit, as’
described In the Agreement for Improvements within the Asarco Tacoma Smelter Superfund
Site Area OUO2 recorded on May 14, 2008 in the Pierce County Auditor's office under File No. .
200905140661, for the construction of the Point Ruston Development and LID, to identify and
outline the requirements, procedures, documentation, inspection services, the functions and
responsibitities of Point Ruston LLC and the Clty of Tacoma. , .

i. Constructmn Standards, Documentatlon and Reguirements

A

B.
* and cost for each LID in accordance with RCW 35.43 and 35.44.

The work will be performed in accordance with the City approved anate Work Order
plaris and specifications for this project. ) )

Point Ruston, LLE wil maintain and provide all dochments' on'site for verifying the work

Pomt Ruston, LLC will require and mainfain shop draw:ngs. of all materials moorporated

‘into the_ project to. ensure they safisfy the requirements of the City approved Private

Work Order documents. Point Ruston LLC will make these documents avanable to the

‘City at all times.

Point Ruston, LLC will submit a cataloged electronic copy of all project construction )
documents for each LID, as identified in this MOU, prior to the acceptance of the LIDs to

the City.

. C‘onsti‘ﬂction Svaeging and Contro] of Work

A. Point Ruston, LLC will prowde the surveying and staking for the construction and control

B.

of the project, in accardance with the requirements described in the Private Work Order’
General Notes in the City approved Private Work Order plans.

Point Ruston LLC will mamtam and providea copy-of the surveying notes and records fo
the City of Tacoma upon completion of the project,

lll onstructlon Management, lnsgectlon and Qualﬁz Assurance
A. Point Ruston LLC

1) Point Ruston LLC will provide the construction management and inspection
necessary to erisure the contract compliance and qua[ity assurance,

2) Point Ruston LLC will comply with the Environmental Protection Agency (EPA)
Regulations and Guidelines required for the project.

3) Point Ruston LLC will provide on-site inspection of the work to be constructed as part
of the project. This on-site inspection shall include, but not limited to the following:
a. Maintain Inspectors Daily Report (IDR): Documentation of each workday’s
- activities and events. The IDRs will be dated and signed by the Inspector(s).
~ The IDRs shall be on standard letter size paper.

-

”

MOU — Point Ruston ~ Page 1 of 3



b. Completion and maintenance of Daily Time and Materials (DT&M) forms, which
identifies and documents the workforce, equipment, quantities of materials, time
and other cost associated with the work performed. DT&Ms will be dated and
signed by the inspector(s). The DT&Ms will be on standard letter size paper.
See Exhibit C for sample form.

‘c. Inspection of materials delivered and incorporated into the project for ensuring
compliance with the approved Private Work Order documents and/or approved
shop drawing submittals.

d. The receipt, verification and maintenance of material txckets dehvered and
incarporated into the project site.

e The Inspector will maintain a record of the quantities of materials incorporated

~ . into the project and associate them with the contract project cost ltems identified
and approved as part of this project '

d. Point Ruston, LLC will identify its project mspector(s) and provrde therr name(s)
and contact information to the City.. .

4) Point Ruston, LLC will provide the material testing on the project in accordance with
the reqwrements of the approved Private Work Order documents.

a. The matena! testing shall be performed by an mdependent and certrf‘ ed -
laboratory.

b. Material testing will be performed atihe fnaquency identified in the approved
Private- Work Order documents. Materials shall not be incorporated into the
project which do not meet with the Ci’cy approved Private Work Order documents
or approved shop drawings.

¢. Point Ruston 1.L.C will document and mamtam material testing reports The
reports shall be provided to the City on a weekly basis. The reports shall identify
the material being tested, the type of test the location and work associated with

- the material. .

-d. Point Ruston, LLC will provide the name and contact information of its

mdependent -and certified testmg Iaboratory fo. the City.

B. Citv of Tacoma

) 1) The City ‘will provide regulatory inspection of all work performed on the project to B
ensure compliance with City of Tacoma standards and regulations, policies andthe =~ -
requirements of the approved Private Work Order Permit.

a. The City will provide a construction inspector on a full-time basis or as deemed
" necessary, Monday — Friday, during the working hours of 7:30 a.m. fo 4:30 p.m. .
Work performed outside these times requires.a 24-hour minimum notice o the
City’s construction inspector,
b. The City will have access to the Point Ruston, LLC shop drawings, documents
and records assogiated with the construction for this project at all times.

2) Tacoma Water shall inspect all work associated with the construction of water mains
for regulatory complianice with Tacoma Water spetifications. Prior to commencing.
water main construction, Point Ruston, LLC shall attend a pre-installation meeting

- conducted by Tacoma Water.. Point Ruston, LLC will be responsible for nofifying
Tacoma Water when this type of work is being performed. :

3) Tacoma Power shall inspect all work associated with the construction of the primary
electrical distribution systems for regulatory compliance with City codes and
regulations within the City Limits. Point Ruston, LLC will be responsrble for notifying

. Tacoma Power when this type of work is being performed.

[
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4)

5)

Point Ruston, LLC shall be responsibie for all City inspecﬁon costs associated with
the project.
The parties understand and acknowledge that the City’s regulatory role hereunder

does not include environmental compliance issues except where any such issues
may be under the jurisdiction of the Cify exclusively and not the EPA.

Iv. Docufnen&tion of Labor. Work, Equipment and Materials Cost

A The parties understand that Point Ruston, LLC will have LIDs constructed and
pald for on a “Time and Material” baSIS . )

City of Tacoma:

. i
- ' spreadsheet identifying all equipment and rates, and labor wage rates to be used by

2)

3).

5)

Pmnt Rustcn LLC will document and mamtam records of the labor, matenals
eqmpment and other items associated with. the work on the pro;ect A sample form is

provided in Exhibit C.

| Pomt Ruston, LLC wxu make DT&M forms avaﬂable to the City construct:on lnspector

at all times.

Point Ruston, LLC will submit the DT&M forms and a Monthly Summar'y Time &
Material Cost form (see Exhibit D) to the City on a monthly basis for review and
approval of costs for the LIDs. Point Ruston, LLC will certify that the information and
costs being submitted are true and accurate. The monthly invoices shall be

submitted in the following format:

a. The.DT&M and Monthly Summary T'me & Matenal Cost form shall be

categorized by each LID.
b. All material tickets and receipts shall be maintained and available o the Clty

upon request.

Point Ruston LLC, prior io the start of constructron, will prowde the City a

the contracior on the project

Point Ruston LLC will provnde a copy of the progress payments made to its
Contractor to the City. .

/Q‘W‘y o 'M/{m.

(e

Jeff Capel} Assitant City Attomey o . Date

P i/ Ruston LLC:

12

Pﬁ{@ Engingér” Date
- Yov. 6 24095

wto Lot '-'/%3’%’;'@7"_

Print Name: /%{J(/!H&’/’[ @%f’é

Title:

ri

/&W&W
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ESTABLISHED EQUIPMENT RATES FOR THE LID

FOR 2009 AND 2010

1 Komatsu PC750LC Excavator HR $ 200.00 51 Truck & Side Dump Trir. HR $ 120,00
2 ‘Track Hoepak HR $ 10.00 52  Rental 60CY Trash Haul HR $ 120.00
3 Kabelco 480 Excavator HR $ 162,50 53 Lowboy Truck & 50 Ton Trir. HR $ 115.00
4 Cat 345 Excavator HR $ 126.00 54  5cyDump Truck HR $ 1500
5 Cat 330 Excavator HR $ 109.20 55 25 Ton Tt Trailer HR $ 10.00
6 Komatsu PC220LC Excavator HR $ 8645 56 6000# Rough Terrain Forklift HR $ 1750
7 Kobelto 190 ED HR $ 80.00 57  Broderson Hydro-Hammer HR $ 35.00
8 Kobelco 220 w/Hammer hr $ 180.00 58  Broce RI3SO0 Broom HR $ 2500
9 Cat 315 Excavator HR $ 3850 59  Rental Vacuum Sweeper HR $ 105,00
10 Komatsu PC1000LC Excavator HR $ 275.00 60 Air Comp. 185 cfm HR $ 13.00
11 Komatsu PC128UU HR $ 3500 61 Ak Comp. 185 ¢fm w/90lh HR $ 19.00
12 Komatsu PC228US HR $§ 56.00 62  Air Comp. 185 cfm w/hole hog HR $ 25,00
13 Hitachi EXS0 Minl-Excavator HR $ 21.00 63  LightPlant HR $ 650
14  Komatsu PCA0D Excavator HR $ 9450 64  Portable Chipper HR $ 1850
15 Cat D4G Dozer HR § 3150 65 4" Vermeer Trencher HR § 750
16  Cat D4 Dozer HR $ 4055 66 12" Vermeer Trencher HR $ 22.00
17  Cat D5Dozer HR $ 50.00 67  VanTrailer HR $ 500
18  Cat D6 Dozer HR $ 76.70 68  Variable Message Board HR 5 950
19  Cat D8 Dozer HR $ 115.00 69  Arrowboard Solar HR $ 500
20 JDB50 Wide Track HR $ 66.50 70 Arrowboard Gas HR $ 875
21 JD 550 Wide Track HR $ 45.00 71 Trash Pump w/Accessories HR $ 650
22 Cat D7 Dozer HR $ B87.50 72 4" Sump Pump w/Accessories HR $ 25.00
23 Cat950ioader HR $ 49.00 73 Plate Compactor HR $ 500
24 JD 644G Loader HR $§ 70.00 74  Jumping Jack Compactor HR $ 750
25  Cat966 Loader HR $ 89.19 75  DialagradeLaser HR $ 500
26 Cat 980 Loader HR $ 8050 76 8’ x 20" Steel Sheet HR $ 325
27  Bobcat Loader w/Attach HR $§ 21.00 77  6'x8'Trench Box HR $ 600
28 Cat 420 Backhoe HR $ 3185 78 8' x12° Trench Box HR $ 800
29  Hoepak for Backhoe HR $ 500 79 8 x16' Trench Box HR $ 10.00
30  Breaker for Backhoe HR $ 4500 80  8'x 20 Trench Box HR $ 12.00
31 JD770 Grader HR $ 50.00 81 4' x 20" Trench Box HR $ 800
32 Cat 12 Grader HR $ 5000 82 8’ x 24" Trench Box HR $ 14.00
33 Cat 140G Grader HR 5 5740 83  4'x24 Trench Box HR 5 10.00
34 Cat 16G Grader HR $ B7.50 B4  8'x24' Trench Box Rody HD HR $ 14.00
35  Cat623 Scraper HR $ 170.00 85  8'x 32" Trench Box Rody HD HR $ 1600
36 Champion Roller HR $ 33.60 86  Gravel Skiff HR $ 1200
37  Sakal Roller HR $ 33.60 87  Feloo Bedding Conveyor HR $ 1000
38  Bomag 120 Roller HR $ 15.00 88  Rody Belt Conveyor HR $ 3500
39  PC750 Bedding Conveyor HR $ 33.00 89  8'x 8 Manhole Box HR $ 1200
40  Foreman Pipetruck HR $ 15.00 90  Screening Plant HR s 7500
41 Flatbed Truck HR $ 10.00 91  Rental tiller HR $ 1000
42 157Ton Boom Truck HR $ 2000 92 Office Trailer HR $ 1000
43 Water Truck, Onsite HR 5 4095 a3 307 Off Road HR $ 8000
44 Water Truck, Offsite HR $ 4095 94  Komatsu 380 Crusher HR $ 125.00
45 Mechanic Service Truck HR $ 2500 95  Hydraulic Furakawsa Drill HR $ 6500
46  Grease Truck HR $ 20,00 96  Shooting Mats HR $ 500
47 1/2 Ton Pickup HR $ 10,00 97 Seismograph HR $ 1750
48 JD400D 40 Ton Off Road Truck HR $ 104.65
49  Solo Dump Truck HR S 65.50
50 Truck & Trailer HR $ 7350
ESTABLISHED LABOR RATES FOR THE LID
FOR 2009 AND 2010
1 Aagger $ 4432 9 Superintendent $ 7435
2 Foreman $ 6630 10 Traffic Contrel Supervisor $ 4916
3 General Laborer $ 5212 11 Truck Driver, Solo $ 4640
4 Asst. Pipelayer $ 53.08 12 Truck Driver, T& T $ 46.40
5 Skilled Pipelayer/ Grade Eng $ 63.73 13 GENERAL FOREMAN (Electrical} $ 6640
6 All Operators $§ 63.19 14 FOREMAN (Electrical) $ 62.33
7 Group 2 Operator $ 63.73 15 JOURNEYMAN (Electrical) $ 58.26
8 Project Manager $§ 74.35 16 APPRENTICE (Electrical) $ 5281
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%ﬁ— |_HEARING EXAMINER

adeolid City of Tacoma Memorandum
TO: Rodney M. Kerslake, Hearing Examiner

FROM: Ralph K. Rodriguez, L.I.D. Administrator % '( [Z 2

/

SUBJECT: Report for L.I.D. 3967

DATE:

Formation L.I.D. Hearing April 1, 2010 — 1:30 p.m.

March 24, 2010

Construction of sanitary sewers, as described below:

Replacement of a 30-inch sanitary sewer main in existing Ruston Way from North
49" Street northwesterly 710 feet, more of less, to a private roadway referred to as
‘Main Street’. A
Construction of a new 30-inch sanitary sewer main within a public sanitary sewer
easement commencing at the intersection of a private roadway referred to as ‘Main
Street’ and Ruston Way, northeasterly 210 feet, thence continuing in said private
roadway ‘Main Street’ northwesterly 1,965 feet, more or less, to another private
roadway referred to as ‘Cascade Avenue’, thence within said private roadway
westerly 200 feet, more or less, to proposed Yacht Club Road.
Construction of a 24-inch sanitary sewer main in proposed Yacht Club Road from a
private roadway referred to as ‘Cascade Avenue’ southerly 405 feet, more or less,
to proposed Ruston Way, thence continuing with a 24-inch sanitary sewer main
westerly in North 51 Street 130 feet, more or less from proposed Ruston Way.
Construction of a 12-inch sanitary sewer main from the intersection of proposed
Ruston Way and proposed Yacht Club Road southerly 300 feet to connect to an
existing sanitary sewer main in Baltimore Street.
Construction of an 8-inch sanitary sewer main in proposed Yacht Club Road

northerly from a private roadway referred to as ‘Cascade Avenue’, 185 feet, more

EM5123

or less.



e Construction of an 8-inch sanitary sewer main in proposed Ruston Way from the
intersection of North 51 Street and proposed Ruston Way southeasterly 310 feet,

more or less.

Notices: Resolution No. 37992 setting the hearing date was published
March 11 and 12, 2010.

Notice of Public Hearing letters were mailed to owner of record
March 12, 2010.

Status: Being considered for creation as the result of a petition.
Background: Estimated project cost: $1,983,669.05
Rate per AUF: $241.68

Total Est. Assessed to Property Owner: $1,983,669.05

To our knowledge the proceedings are all proper and in
conformance with L.I.D. statutes.

Protest: 0%
This is a 20-year Assessment Roll.

Recommendation: Considering the amount of protest, we recommend the L.1.D.
be created.

File: 1id3967



TOWN OF RUSTON

EGE] VE@

APR 01 2010

RESOLUTION NO. 412

HEARING EXAMINER
A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN—OF——
RUSTON, DECLARING ITS INTENTION ENTER INTO AN INTERLOCAL
AGREEMENT WITH THE CITY OF TACOMA FOR THE
ADMINISTRATION OF A LOCAL IMPROVEMENT DISTRICT TO
CONSTRUCT CERTAIN IMPROVEMENTS IN CONNECTION WITH THE
POINT RUSTON NEIGHBORHOOD

WHEREAS, the former Asarco smelter site, between Commencement Bay and Ruston
Way and located in both Ruston and Tacoma municipal jurisdictions, is proposed to be
redeveloped as an urban neighborhood to be known as “Point Ruston;” and '

WHEREAS, Local Improvement Districis may be formed for the purpose of making
infrastructure improvements and the costs of those improvements may be paid for by
assessmenis against the specifically benefited property; and

WHEREAS, the City of Tacoma has considerable expenence in forming and
administering Local Improvement Districts;

NOW THEREFORE, BE IT RESOLVED BY THE COUNCIL OF THE TOWN OF
RUSTON, WASHINGTON AS FOLLOWS:

THAT: The Council infends to enter into an interlocal agreement with the City of
Tacoma for Local Improvement District formation, administration, bidding, general
contract selection, and construction management services in connection with a Local
Improvement District fo be formed fo make street, lighting and ultlity improvements in
connection with the Point Ruston redevelopment.

BE IT FURTHER RESOLVED THAT: The Council hereby authorizes the Mayor to
negotiate and prepare the above-referenced inferlocal agreement, and any other
documents required in connection therewith, for Council approval at a future council
meeting.

PASSED by the Town Council of the Town of Ruston, SIGNED by the Mayor and attested

by the Clerk in authentication of such passage this 17" day of March %08
/

Michael Transue, MAYOR

ATTE / / Approved as {o form:
Carlisle, Town Clerk Town Aftorney
Resolution No, 412
March 17, 2008
Page1of 1
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APR 01 2010

Req. #11775

RESOLUTION NO. 37441

HEA
A RESOLUTION Related to Public Works and Improvements; RIN ER___.

intent to undertake a joint project with the Town of Ruston to construct

certain improvements in connection with the Point Ruston neighborhood,

and its intent to enter into an interiocal agreement for administration of the

project, including joint administration of local improvement districts.

WHEREAS the former Asarco smelter site, located near
Commencement Bay and Ruston Way, and located in both Ruston and
Tacoma municipal jurisdictions, is proposed to be redeveloped as an urban
neighborhdod that crosses the municipal boundary between the City and the
Town, to be known as “Point Ruston”, and

WHEREAS RCW 35.51.020 authorizes municipalities to confract with
each other fo conduct joint public improvement projects, and to pay for those
improvements from assessments from local improvement districts, and

WHEREAS the developer and sole property owner has indicated its
intent to request that the City and Town each form a local improvement district
to assess the cost of these improvements against the development, and

WHEREAS the City of Tacoma (“City") has considerable experience in
managing complex public improvement projects and in forming and
administering Local Improvement Districts, and

WHEREAS, on March 17, 2008, the Town of Ruston (“Town”) adopted
Resolution No. 412, stating the Town’s intent to enter into an interlocal
agreement with the Gity to undertake this joint project, and the City Council

believes it is in the best interest of the City to undertake this joint project; Now,

Therefore,

Res11775.doc-SLG/ok 6 4
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LEG 004 (11/89) 1

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA:

Section 1. That the City Council intends to enter into an interlocal
agreement with the Town of Ruston to: a) conduct a joint public improvement
project for street, lighting, and utility improvements related to the proposed
Point Ruston neighborhood development; b) to administer, on behalf of the
project, local improvement districts in each jurisdiction and; ¢) to manage, on
behalf of the project, the design, bidding, contract award and construction
management services;

Section 2. That the Council hereby authorizes the City Manager to
negotiate and prepare a proposed interlocal agreement, and any other
décuments necessary and consistent with this Resolution, to implement the

joint project described herein, for Council approval.

-~
Y

Adopted _ APR =1 2008 " -
- ) . .
Mayor N b
Aftest:
City Clerk

Approved as to form:

Assistant City Attorney

Res11775.doc-SLG/Mok
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RECE' VE D ‘ CITY CLERK USE ONLY

!«;{&\‘ :
qomd AR 262008 REQUESEEQR Request#: || [FFD
— ORDINANCE RESOLUTION odmes#:] 37441
CIVIL DMISION R 26 B2 L8
1. DaTE: March 26, 2008 e
2. SPONSORED BY: COUNCIL MEMBER(S) Spiro Manthiat l(m' sponsor, enter “N/A")
3a. REQUESTING 4. CONTACT (for questions): PHONE: 591-5207
DEPARTMENT/DIVISION/PROGRAM Martha Anderson
3b, Ic,s l?ADSS From Economic 4b. Persan Presenting: PronE: 591-5100
Development Commitiee Eric Anderson
Yes 4c. ATTORNEY: PHONE: 591-5638
[ INo Steve Gross
{ ] Did not go before a Committee R
Budget Officer/Finance Director

5. REQUESTED EFFECTIVE DATE: April 1, 2008- The meeting date was specified in “do pass
recommendation from the Economic Development Commitiee.

6. SUMMARY AGENDA TITLE: (A concise sentence, as it will appear on the Conncil agenda. )
A Resolution of the City of Tacoma, declaring its intention to enter into an interlocal agreement with the Town of
Ruston for the Administration of a Local improvement District fo construct certain improvements in connection with
the Point Ruston Neighborhood.

7. BACKGROUND INFORMATION/GENERAL DISCUSSION: (Why is this request necessary? Are there legal
requirements? What are the viable alternatives? Who has been involved in the process?)
Pt. Ruston LLC has requested the formation of Local Improvement Districts (LIDs), in the Town of Ruston and in the
City of Tacoma that would jointly serve the mixed-use, multi-family development. To facilitate the formation of the
LID, an Interlocal Agreement will be negotiated between the two local jurisdictions involved in the formation of the
concurrent LIDS. The "Joint” Local iImprovement Districts would provide for a seamiess project between the two
jurisdictions and would provide for the construction of the necessary facilities that would allow development of the
private properties. Pt. Ruston LLC would be responsibie for all cost associated with the LIDS in both jurisdictions.

The Ruston Town Council passed Resolution No. 412 on March 17, 2008 directing the Mayor to enter into
negotiation with the City of Tacoma to create an Interlocal Agreement and bring it back to the Town Council for
consideration as soon as April, 2008. At the March 25" Economic Development Committee meeting, the commitice
provided a “do pass” recommendation that the City of Tacoma pass a reciprocal resolution.

8. LIST ALL MATERIAL AVAILABLE AS BACKUP INFORMATION FOR THE REQUEST AND INDICATE WHERE FILED:
Source Documents/Backup Material Laocation of Document ‘

Town of Ruston Resolution No 412 Packet
9. FINANCIAL IMPACT: A. [X] NO IMPACT (NO FISCAL NOTE)
B. [_] YES, OVER $100,000, Fiscal Note Attached
c. [] YEs, UNDER $100,000, (NO FISCAL NOTE) Provide funding source
information below:
FUNDING SOURCE: (Enter amount of funding from each source)

Fund Number & Name: State § City$ . Other $ Total Amount

If an expenditure, is it budgeted? O ves [ No Where? Cost Center:

Acct #: ) 6 6

]

H

|

. ;

Labion O e Officr of the City Clerk (05/07) i
|

i

\ gensves\ offsys\web page di ts'\ RequestR:



37441

Resolution No.

Adopted:

Maker of Motion:

Seconded:

Voice Vote:

MEMBERS AYES NAYS ABSTAIN ABSENT
Ms. Anderson '

Mr. Fey

Ms. Ladenburg

Mr. Lonergan

Mr. Manthou

Ms. Strickland

Mr. Talbert

Ms. Walker

Mayor Baarsma

Roll Call Vote:

MEMBERS AYES NAYS ABSTAIN ABSENT

Ms. Anderson

Mr. Fey

Ms. Ladenburg

Mr. Lonergan

Mr. Manthou

Ms. Sfrickland

Mr. Talbert

Ms. Walker

Mayor Baarsma

1395
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INTERLOCAL AGREEMENT
BETWEEN THE TOWN OF RUSTON AND THE CITY OF TACOMA
FOR PAVING, STREETLIGHTING AND UTILITIES PROJECT

. |
THIS AGREEMENT is made and entered into this 11" day of Sepk, , 2008, by and

between the City of Tacoma, Washington (“Tacoma”) and the Town of Ruston, Washington
(“Ruston” and, together with Tacoma, the “Municipalities”). The parties agree as follows: |

Section 1. Recitals,

1.1: The City of Tacoma is a first class city, and the Town of Ruston is a town. Both

Municipéﬁﬁes are duly organized and legally existing under the laws of the State of Washington.

1.2.  The parties share a common boundary in Pierce County, Washington. Tacoma,

Ruston and the owners of the properties on either side of the shared municipal boundary wish .to
make certain improvements to Ruston Way, Baltimore Street and certain other streets as
described below in Paragraph 1.4,

1.3.  The nature of the intended project is such that it can best and most efficiently be
accomplished by the joint cooperation and participation of the parties in what shali be known as
| the Ruston Way Local Improvement District Project (the “Project™). The Project is expected to
serve properties within Ruston and properties within Tacoma, with an estimated total acquisition
az.ld installation cost between $12 million and $16 million.

14. The proposed Project will consist of: establishing a grade and the realignment of
Ruston Way, an arterial roadway, together with all utilities, concrete curb and gutters, bike lanes,
sidewalks, roundabouts, street lighting and landscaping, as well as closing of the existing vehicle

tunnel; completion of the Baltimore Street connection between Ruston Way and 46" Street;

PTRUSTON ILA 032108 1
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construction of a new street referred to as “Yacht Club Road,” from Ruston Way to Metro Parks’
property on the peninsula; and placing thereon a permanent pavement, together with the
installation of concrete curbs and gutters, surface-water mains and surface water catch basins,
where needed, wastewater mains, water mains, ornamental streetlighting, and a new threefphqse
primary underground electrical system and other improvements.

1.5.  Pursuant to RCW 35.51.020, Tacoma and Ruston agree that the i:lanning,
financing, property acquisition and construction for the Project should be undertaken and
administered on a mutually cooperative basis between the two Municipalities as provided in this
Agreement.

1.6.  The parties intend this Agreement to be supplemented by other, more specific
agreements related to formation of each Municipality’s Local Improvement District and to
construction management for the Project.

~ Section 2. Project Declared Joint Project. The Project is declared to be a joint project
and undertaking by Tacoma and Ruston under RCW 35.51.020, and the respective
Municipalities hereby pledge their good faith cooperation in connection with the Project and

direct their respective officials and departments to collaborate and work together to accomplish

the Project;

Section3.  Primary Agency and Project Administrator. Tacoma is designated as the

primary agency in connection with the Project and its Public Works Department is designated as
the “Project Administrator.” As primary agency, Tacoma shall have discretion, authority and
responsibility to negotiate with the developer, Point Ruston, LLC, on behalf of both
Municipalities. The negotiations will include, but are not limited to, the scope of the project —~

specifically whether it will be limited to the right of way projects along Ruston Way and

PT RUSTON ILA 082108- I
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Baltimore Street, whether it will include roadways and other infrastructure within the proposed

devélopment; whether the proposed esplanade will be part of the Project; estimated construction

costs.

‘

Section 4. Costs, Billing and Payment Responsibilities.

Until the parties sign a supplemental agreement for LID and construction management,
the City shall absorb the staff costs of negotiating with the developer. Supplemental agreements
shall contain a provision for allocation of costs. Any contract with the developer shall include a
provision that requires the developer to pay the LID pre-formation costs for both municipalities.

Section5.  Delegation and Authority to Act. For purposes of this Agreement,
Ruston authorizes Tacoma to provide information that is, and do all other things that
are, reasonable and necessary to effectively and efficiently accomplish negotiation of the ‘
scope of the Project. Ruston agrees to provide inform:aﬁo,n and documents requested by
Tacoma m a timely manner. Tacoma agrees that any policy or legislative decisions that need to
be made by both Municipalities will be presented to the legislative authority of both
Municipalities in a timely manner.

Section8.  Entire Agreement. Integration _and Amendment. Except for the
supplemental agreements contemplated in Section 1.6, this Agreement constitutes the entire
agreement of the parties with respect to the subject matter hereof, all prior communications of
the parties on such subject being integrated and merged into this document, which may be
modified only by an agreement in writing signed after due anthorization b}; both parties.

Section9.  .Binding Effect. All of the provisions hereof shall bind and inure to the
benefit of the parties hereto and their respective successors, and assigns, and are not for the

benefit of third parties.

PTRUSTON ILA 0821081 -3- 1 3 8




Section 10.  Disputes. In the event of any dispute with regard to this Agreement, venue
shall be in the Superior Court of the State of Washington for Pierce County. The parties may
mutually determine to resolve disputes through mediation or other altemative process. The

parties shall have the right of specific performance of the terms hereof.

Section 11. Waiver. No covenant, term, or condition, or the breach thereof, shall be

deemed waived except by the express written consent of the party against whom waiver is

claimed, and any waiver or breach of any covenant, ten;x, or condition shall not be deemed to be

a waiver of any preceding or succeeding breach of the same or any other covenant, term, or

| condition. Acceptance by one party of any performance by the other after the time the same shall

" have become due shall not constitute a waiver of the breach or default of any covenant, term, or
condiﬁpn unless otherwise expressly agreed to in writing.

Section 12.  Notices. Any notice to be given, or any documents or information to be

delivered by either party to the other party shall be delivered in person or mailed by certified

mail and addressed to the respective parties at the following addresses, unless a different

‘addressee or address has been designated by proper notice:

To Tacoma:

Eric A. Anderson, City Manager
747 Market Street, Room 1200
Tacoma, Washington 98402

To Ruston:

ATTN: Mayor

5117 N. Winnifred Street
Ruston, Washington 98407-6597

139 -4-
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Section 13.  Saving Clause. If any section or provision of this Agreement is held by the

final decision of a court of competent jurisdiction to be invalid, the remainder of the Agreement

shall not be affected and shall remain in full force and effect.

Section 14.  Ratification. All actions heretofore taken by or on behalf of either party

consistent with the provisions or in furtherance of the purposes of this Agreement are ratified and
confirmed in all respects.
Section 15. __Qz_lgi_l_(_)ﬁ Section captions used in this Agreement are for convenience of
reference only, and shall not be used to resolve any question of interpretation of this document.
Section 16.  Effective Date. ‘This Agreement shall take effect upon authorized
execution and delivery to be effective as of the day and year first above written.

Section 17.  Execution, This Agreement may be signed in counterparts and, if 50

signed, shall be deemed a single document. Each party represents that the person signing this

Agreement on its behalf is duly authorized to do so.
IN WITNESS WHEREOF, the parties have duly executed this Agreement in duplicate.

CITYOF TA XA/
By: T

Eric A. And_erson, Clty Manager
ATTERT; <7
S Ap: : APPROVED AS TO FORM:
DonsSemm,mty Cleﬂr TOWN
APP "DAS TOFORM By 2008
Assistant City Attorney
-5 A 144
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RESOLUTION NO. 3774 APR 01 2010
HEARING EXAMINER

A RESOLUTION relating to community development; authorizing-theexecutione
an agreement with Point Ruston, LLC, for certain improvements within the
ASARCO Tacoma Smelter Superfund site, and setting forth mutual
agreements for the Local Improvement District financing of Ruston Way
and related improvements.

WHEREAS Point Ruston is a large 82-acre, mixed-use development
project located on the former Tacoma ASARCO Smelter site (“Site”) within the
City and the Town of Ruston (“Ruston”), and

WHEREAS the Site contains environmental contamination caused by
the ASARCO copper smelting operation and is a designated Superfund site
under the Comprehensive Environmental Response, Compensation, and
Liability Act (“CERCLA"), 42 U.S.C. § 9601 et seq., and

WHEREAS the Site is subject to the ASARCO Tacoma Smelter Consent
Decree and all amendments thereto (“Consent Decree”), which places the Site
within the jurisdiction and control of the federal Environmental Protection
Agency (“EPA") ahd the federal courts and directs and authorizes certain
remedial activities within the Site, and

WHEREAS, as it passes through the Site, Ruston Way is entirely within
an area designated in the Consent Decree as Operable Unit 2 including
property located in the jurisdiction of both the City and Ruston, and the

environmental cleanup and reconstruction of Ruston Way within the Site is part

of the remedial activity authorized and required under the Consent Decree, and

b B
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WHEREAS, after ASARCO filed for bankruptcy, Point Ruston,
LLC (“Point Ruston”), was selected to acquire and undertake remediation of the
Site in an open competitive public process administered through the United
States Bankruptcy Court and approved by EPA in the form of an amendment to
the Consent Decree, which authorizes and requires Point Ruston to undertake
and complete certain remedial work, including the cleanup and reconstruction
of Ruston Way within the Site, and

WHEREAS Point Ruston is the sole signatory to the Consent Decree
and is the sole EPA-approved supervising contractor for the remedial WOrk, and

WHEREAS, without further amendment of the Consent Decree and
approval by EPA and the federal courts, which may not be forthcoming, no
entity other than Point Ruston can become a signatory to the Consent Decree
or control, perform, or contract for remedial work under the Consent Decree
including the cleanup and reconstruction of Ruston Way, and

WHEREAS, in addition to the foregoing, Ruston Way, within the Site in
both the City and Ruston, is in severely deteriorated condition; and work to
improve Ruston Way is eligible for Local Improvement District (“LID") funding,
secured by Point Ruston property in the Site, and

WHEREAS Point Ruston has requested the formation of a joint LID in
both the City and Ruston for the remediation and improvement of Ruston Way
within the Site, in an amount not to exceed $11 million, secured by Point

Ruston property in the Site, and

14% _2- -
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WHEREAS, because the Site is subject to the federal jurisdiction and
Point Ruston is the sole signatory and sole authorized supervising contractor
under the federal Consent Decree, a conventional LID process, including
bidding by the City, is not practicable within the meaning of the common law,
state statutes, and the Tacoma City Charter and ordinances, and

WHEREAS, in order to accommodate the unique circumstances of the
remediation and improvement of Ruston Way within the Site and allow the work
and the LID to proceed, the City and Point Ruston have developed an
agreement which provides the manner in which the work will proceed, the LID
will be formed, and bonds issued, and

WHEREAS, pursuant to the agreement, Point Ruston will design and
construct the remediation and reconstruction of Ruston Way (“Project”) subject
to all federal and City requirements, including payment of prevailing wage and
compliance with the Historically Underutilized Business (‘HUB”) and Local
Employment Apprenticeship Program (“LEAP"), and

WHEREAS Point Ruston will furnish interim financing for the Project,
and the City will form the LID and subsequently acquire the completed
improvements, including a Certificate of Completion from EPA signifying
completion of the remedial work with the proceeds of the LID bonds, and

WHEREAS the City and Ruston have previously entered into an
interlocal agreement pursuant to chapter 39.34 RCW, regarding the joint LID,

and
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WHEREAS the Project has been endorsed by the Pierce County Central
Labor Council-AFL ClO; Now, Therefore,

BE IT RESOLVED BY THE COUNCIL OF THE CITY OF TACOMA:

Section 1. That the former Tacoma ASARCO Smelter Superfund
site (“Site”) is subject to federal jurisdiction, and Point Ruston, LLC ("Point
Ruston™, is the sole signatory and sole authorized supervising contractor under
the federal ASARCO Tacoma Smelter Consent Decree (“Consent Decree”),
which creates a unique circumstance under which a conventional Local
Improvement District (“LID") process, including bidding by the City, is not
practicable within the meaning of the common law, state statutes, and the
Tacoma City Charter and ordinances.

Section 2. That the proper officers of the City are hereby authorized to
execute the Agreement for Improvements Within the ASARCO Tacoma
Smelter Superfund Site Area Operable Unit 2 with Point Ruston, setting forth
mutual agreements for the formation of an LID to fund the foregoing activities

and for the remediation and reconstruction of Ruston Way and related

144 -4- -
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improvements, including certain utility and other infrastructure within the former

Site, said document to be substantially in the form of the proposed agreement

on file in the office of the City Clerk.

Adopted

Mayor

Aftest:

City Clerk

Approved as to form:
Y S
Citylattorney~
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— [JORDINANCE X RESOLUTINsy 29 pRofest L
1. DATE: January 29, 2009 C!T‘X %LE_RK’S
2. SPONSORED By: COUNCIL MEMBER(S) N/A (If no sponsor, enter “N/A™) '
3a. REQUESTING 4a. CONTACT (for questions): PHONE: 253-591-5207
DEPARTMENT/DIVISION/PROGRAM Martha Anderson ,
Community & Economic Development
3b. DO PASS FROM - Was before EDC on 4b. Person Presenting: PHONE: 253-591-5207
12/9/08; EDC requested agreement be Martha Anderson
brought to full Council 4c. ATTORNEY: PHONE:
[]Yes
[]No Elizabeth Pauli 253-501-5627

[ ] Did not go before a Committee

———

N/A
m&ﬁ%ﬁhﬂw Division Budget Officer/Finance Director City /Director Utilities

5. “REQUESTED COUNCIL DATE: MARCLL 1, z0a9

6.

8.

SUMMARY AGENDA TITLE: (A concise sentence, as it will appear on the Couucil agenda. )

Authorizing execution of a Development Agreement between the City of Tacoma and Point Ruston LLC setting forth
mutual agreements for financing Ruston Way and related improvements, including creation of a Local Improvement
District, design and construction of roadway, utility distribution and other infrastructure within the Pt. Ruston site.

BACKGROUND INFORMATION/GENERAL DISCUSSION: (Why is this request necessary? Are there legal
requirements? What are the viable alternatives? Who has been involved in the process?)

The Pt. Ruston project is a large, 82-acre, mixed-use development project located on the former ASARCO smelter
property within the City of Tacoma and the Town of Ruston. in conjunction with the development, the site requires
environmental remediation as a result of significant contamination caused by the ASARCO copper smelting
operation. Point Ruston LLC was selected to acquire and remediate the site in a competitive public process
administered through the United States Bankruptcy Court and approved by the United States Environmental
Protection Agency (EPA). Point Ruston is working under a consent decree with EPA and is the sole signatory to the
consent decree approved by the federal courts. Pt. Ruston desires to construct roadway, utility and other
infrastructure improvements using Local Improvement District (LID) financing in a not-to-exceed amount of $10
million. Due to the unique nature of the site as a federal Superfund site, a conventional LID approach would require
assignment of remedial responsibility under the consent decree and approval by the federal court. For this reason
the Development Agreement sets forth a modified process whereby the developer will finance, design and construct
the project subject to City requirements and the City will purchase the improvements with the proceeds of the LID
bonds. The developer will pay all LID formation costs whether or not the improvements are actually constructed.

LIST ALL MATERIAL AVAILABLE AS BACKUP INFORMATION FOR THE REQUEST AND INDICATE WHERE FILED:
Source Documents/Backup Material Location of Document
Development Agreement Clerk’s Office

FINANCIAL IMPACT:  A. X] NO IMPACT (NO FISCAL NOTE)
There will be no interim financing, and bonds will be paid through property assessments
B. [] YES, OVER $100,000, Fiscal Note Attached
¢. [] YEs, UNDER $100,000, (NO FISCAL NOTE) Provide funding source

information below:
FUNDING SOURCE: (Enter amount of funding from each source)

Fund Number & Name: State $ City $ Other $ Total Amount

If an expenditure, is it budgeted? L] Yes ] No  Where? Cost Center:

1—4‘5 Acct#: ~ 122
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RECORDED AT THE REQUEST OF:

’ '.AND AF TER RECORDING RETURN TO:

" /FOSTER PEPPER PLLC

L ATTN: NANCY NERAAS

T ‘l‘hu'd Averiug; Suue 3400
Seattle WA 98101 . -

.’ Y

Grantor: :‘*.. ‘ e CI'I,“Y OF TACOMA, a Washington municipal corporation and
" POINT.RUSTON, LLC, a Washington limited liability
’ _._---_"__,.corpgratlon
Grantee: :'POENT RUSTON 1LC,a Washington Iimited liability
"-corporation andCITY OF TACOMA, a Washington municipal
'eorporatlon‘
Abbreviated - - -
Legal Description: TACOMA: P’ W ‘/2,824 T2 fN RO2E WM; Lots A & B, M.S.

Drew’s Plat; Vol JPg 16 and'Block B, 1961, Supp Map of
Tacoma Trdelands recin Off' ice of Comm of Pub Lands in
Olympia, pet. plat at Vq]- 2 Pg 8 84 City of Tacoma

RUSTON: Ptns NE ‘74 523 T2 lN :RO2E WM, City of Ruston
County of Pierce and .fulfy dcsmbéd on. EXHIBIT B

Assessor’s Tax Parcel ID#: TACOMA: 8950003311, 89500033 12 8950003313
8950003314, 8950003315, 895000.33 76, 8950003317,
8950003318, 8950003319, 89600033,20' 8950003321
RUSTON: 0221231077, 022123 1978 0.2‘2123 1079,
0221231080, 0221231081, 0221231082, 022123Ib83,
0221231084 0221231085, 022123'1686 022'123 1087

022123 1096 and 022123 l 097

Reference # (If applicable): N/A L
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A-JGREEMENT FOR IMPROVEMENTS WITHIN THE ASARCO TACOMA
. SMELTER SUPERFUND SITE AREA OU2

! THIS -AGREEMENT FOR IMPROVEMENTS WITHIN THE ASARCO
TACOM S‘MEL ' SUPFERFUND SITE AREA OU2 (this “Agreement”) is made as of
this” Y. of (J , 2009 between the City of Tacoma, a Washingion
mumc1pa] corporanon {thc “Clty”) and Point Ruston LLC, a Washington limited Liability
company (the-“f)evelop;t”)

RECITALS

A, The Pomt Rustcm project is a unique combination of a large property
development prOJect dnd & lafge and complex environmental remediation project, and is
located within the’ 51te contammated by the former Asarco copper smelting operation (the
“Site”). p—

. .f- .o,
L K LT,
-

B. The Develaper arid Temedlator Point Ruston, LLC, was selected to acquire and
remediate the site in competltave pubhc prooess administered through the United States
Bankruptcy court, and appreyed by the U"mted States Environmental Protection Agency
(“EPA”). LT

C. In its remedial respomlbllmes Point Ruston is working under a Consent
Decree with EPA which directs and governs Pomt'Rustan’s respon31b111ty to clean up the Site.
The Site is located both in the City of Tanma (the “Clty”) and the Town of Ruston (the
“Town”), and in the absence of a successful oompletlon of the Point Ruston project, issues
associated with an unfinished clean-up cou}d creaite mgmﬁcant problems for the City and the
Town. - - “

D. Ruston Way as it passes through thef Sxte is. entxgely within an area designated

in the Consent Decree as OU2 including properties: Iocated in: the jurisdiction of both Tacoma

and Ruston, and is one of the areas that has been part ufthe, requm:d remedlal action from the
inception of the original Consent Decree between EPA and’ Asarco

E.  The Developer had originally considered cffegggg cl;:an up and reconstruction
of Ruston Way (the “Project”, as more particularly defined below) through-a conventional
process with the City, however, the unique circumstances of the Siie.miake. such a process
complex, difficult and would increase the City’s and the Town’s risk. Point Raiston LLC and
Asarco are signatories to the Consent Decree with EPA for remedial work oft thc Slte that was

approved by the federal courts. e .
F. A conventional LID approach with the City constructmg the Pm;éct would

require some assignment of remedial responsibility under the EPA Consent Decree Yo-the

-1-
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Cxty Under the Consent Decree such an assignment is not allowed without consent of the
EPA an.d the federal court.

'l

-G % Federal consent may or may not be forthcoming, and the process of seeking

éeonsent would Jikely extend beyond the timelines for completion of remediation included in

the Consent Decree am:l assuming such consent could be obtained, while the City may already
have” some lla.bﬂlty .risk “dssociated with the contaminated right-of-way, such an assignment
wouldi mcrease the Clty &nsk

H.‘ Under e umque circumstances of Ruston Way as it passes through the former
Asarco site; mcludmg ~the preeminence of federal laws and regulations on the Site, the
environmental’ nsk, and "the fact that Point Ruston is the relevant signatory to the Consent
Decree (being 4 sxgnatory toge‘ther with Asarco), the Tacoma City Council has found that
Ruston Way 1mprovement vsnthm the Sxte is not practicable for bid under the City Charter,
Municipal Code and state imd caimtmn faw.

L The City: and Afe Towrr .have entered into an Interlocal Agreement under
Chapter 39.34 RCW in whlch theyr h‘a‘ve agreed to integrate the improvements of Ruston Way
and certain other streets, | meludmg m;:egrahon -of the LID financing for those public
improvements. - -

J. As additional con&deratmn for this Agreement, the City has requested that
Point Ruston waive its existing-..right to pursue a tlaim under the Comprehensive
Environmental Response, Compensation, and Lmblhty Act, 42 U.S.C. § 9601(24) and (25), as
amended, against Tacoma for the costs of the Preject, ‘and Point Ruston has requested that
upon completion of the Project, Tacoma’ expedlte ihe’ vagation and re-dedication process of
Ruston Way in its new alignment so as to. assxst Pomt Ruston in meeting its construction
schedule. ot

K. The parties mtend by this Agreemmt to set fonh their mutual agreement and
undertakings for the financing of the Project, mcludmg c.reatromqf a local improvement
district or districts (the “LID” or the “Ruston Way LIy for ‘the PJOJect, the financing, design
and construction of the Project by the Developer subject to City and Town requirements, the
transfer of the completed Project improvements to the Ci:y dnd-the Town, respectively, and
the final funding of the Project improvements with the procéeds. of LID bonds

L. The City will present to the City Council, the formatwn of a’ smgle LID in
Tacoma, and in Ruston, pursuant to RCW 35.43.030, by the “resolution me!;hod gad the City
is willing to order the improvements comprising the Project on the'cofidition that Developer
(1) undertake full responsibility for construction period financing of the iject (2):prior to
the issuance of bonds to provide long-term ﬁnancmg for the LID;” and subject tc; the
provisions of this Agreement, deposit and maintain in escrow either cish_.of oné or- fnore

irrevocable letters of credit in a form and total value amount specified in th:s Agreement to-.

2-
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. assu:e the prompt payment of debt service on bonds issued by the City to provide permanent
ﬁnancmg of the cost of the Progect and (3) pay all costs incurred by the City in the process of
L formmg the. LID and carrying out the Project, whether or not the improvements comprising

‘ the Pro;ebt are actually constructed.

NOW THEREFORE the parties agree as follows:

1 Deﬁmtmns. In addition to the terms defined in the Recitals above, the
followmg terms shall have the ~meanings set forth below:

“Agreem.ent” means this Agreement for Improvements within the Asarco Tacoma
Smelter Superfﬁnd Slte Area 0U2

“Bonds” means bonds ahd othérpbligations issued to provide long-term financing for
the LID and paya‘ble ﬁ'om specxa[ bmeﬁt assessments against the real property within the
LID.

. o
o K -t

“City” means the' Clty Uf Taocma, a ﬁtst class city organized under the laws of the
State of Washington. e L

-..,‘

construction of the unprovements.comprxsmg the pro_lgact consistent with the dcscnptlon in
Exhibit A, and approved for acceptance by the Clty :

“Consent Decree” shall mean the ASARCQ Tacoma Smelter Consent Decree, and all
Amendments thereto, including but not: hnnted to the Second Amendment dated July 29,
2006. 3 -

“Developer” means Point Ruston LLC a Wasmngten hmlted liability company.

“Developer Property” means the property w;thm the LID fnwmed by Developer or by a
person or entity that is directly or indirectly related to-or. coni:rﬁlled by the Developer.

“Effective Date” means the date set forth in the ﬁrst paragrapb ef thxs Agreement.

“Environmental Standards™ shall mean the ASARCO Twcoma Smeiter Consent Decree
and all Amendments thereto, and all federal, state and IOCal mvuonmemal laws and
ordinances and all regulations promulgated thereunder, whether' currehtly in’ eﬁfeet or enacted
or amended from time to time in the future including, but not l!;mted to”the Endangered
Species Act (“ESA”), the Resource Conservation and Recovery Act (*RCRA™)zat 42 US.C.
§ 6921 et. seq., the Comprehensive Environmental Response, Compensatlon and '[;fablhty
Act (“CERCLA™) at 42 U.S.C. § 9601 et. seq., the Clean Air Act at 42 U.8. C. § 7401 et. seq.,
the Federal Water Pollution Control Act, as amended at 33 U.S.C. 1318, the Toxrc Substances

3-
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(“MTCA”) at RCW . 70. 105 D, ct seq, the State Water Pollution Control Act (Ch. 90.48
RCW), the, State Clean, Air Act (Ch. 70.94 RCW), and also including but not limited to all
implementing rcgulattons for such acts and any guidelines, levels and standards currently in
effect orenagted. or ariiended from time to time in the future by the applicable federal state or
local rcgulatory, authorrty for addrcssmg any contamination of any, sort.

\

“Escrow Ageni m,eans First American Title and Escrow.

“Escrdw Reqmrement” means Security placed in escrow with the Escrow Agent, in an
amount or amounts'dctermmed consxstent with Section 3.3 of this Agreement,

“Event(s) oﬁ Deféult” sha]l be as dcf ned in Section 9 herein.
“Force Majeure™ shallbe as*define:d in Section 11.18 herein.

“Governmental Authormc siial] mean ahy board, bureau, commission, department,
or body of any municipal, cbupty, stat&, or- fcdcral governmcntal or quasi-governmental unit,
or any subdivision thereof, havmg, assertmg, or acquiring jurisdiction over the Project,
Property and/or the management, bperation, use, envnonmental clean-up or improvement
thereof. e :

“Interlocal Agreement” shall mean. {he mtcrloc;al agreement between the City and
Town regarding a Ruston Way LID, daxed Sept’ember ‘1‘7 2008, as it may be amended from

time to time,

e

“Legal Requirements” means all local coumy state@nd ‘federal laws, ordinances and
negulauons and other rules, orders, reqmrcments aud detenmnatmns of any govemmental or

......

limitation) all those relating to buxldmg codes, zonm,g or other land use matters, the
Americans With Disabilities Act of 1990, as amended, and the Consen-!' Decree

“Letter of Credit” means one or more urevocable letters of credx{ (collectively,
“Letters of Credit”) in a form and total value amount specified’in ﬂus Agree:nent, to assure
the prompt payment of the Bonds or to secure specified Developer ob,hganons under this

Agreement, \._.' A
“LID” or “Ruston Way LID” means the local improvement dlsf.mcf Qr fﬁsmats i‘o::med
by the City to provide for part of the cost of the Project. o
4 .
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“Prolect means the remediation and improvement of Ruston Way, and includes

Ru,ston Way from approximately the intersection of Ruston Way and 49" Street to 51% Street,
the 'Baltnmore Street connection and a portion of the proposed Yacht Club road, all located

3]

within thé Clty and Town, and all other related obligations of Developer and City under this
Agteement all'as mor’e particularly described in Exhibit A, attached and incorporated herein
by, referencc S

......

“Ruston Way Propeny” means the land beneath the current Tacoma Ruston Way
right-o f-way \\ W

consistent W1th thls Agreement to secyre the prompt payment of debt service on the Bonds
and to other ebhgatloxis of Devsioper under this Agreement.

».

which is deszgnated as a federal Superﬁmd site and includes the Point Ruston Project site.

“Supplemental Reserve Fmd”’ shaIl mean a fund created pursuant to RCW 35.51.040
and funded from bond proceeds """ T

“Substantial Ccmpletlon er “substanually complete” as to the Project or a portion
thereof, means the construction of ‘the improvements compnmng the project consistent with
the description in Exhibit A, except for items which do not, substantially prevent the use of
Project improvements for their respective.- intended purposes, and those improvements are
approved for acceptance by the City. Substantxal Cosipletion shall include the removal of all
mechanics and materialmen’s liens and other all llens wtth respect to the Project.

“Town” means the Town of Ruston, a town orgamted under the laws of the State of
Washington. i K

2, City Resgonslbxlmes. Pursuant o thl§ Agxeemem, the City, having
legislatively determined that carrying out the Project/is rot p‘rachcable for traditional
competitive bid, shall, as soon as reasonably possible consistent.with applicable law (but in no
event later than six months of the effective date of this: Agreemeﬂt), present to the City
Council an ordinance forming a single LID comprising the property in"Taeoma described in
Exhibit B (attached and incorporated herein by reference), togeiher rwith’ the-property within
the Town of Ruston described in Exhibit B pursuant to RCW 35.43:030,.af as'ﬂxe ‘boundaries
of that LID may be adjusted during the LID formation process. The. C1ty and the Developer
recognize that formation of the LID including property both in the Cxty aud Tewn may not
occur unless and until permitted under RCW 35.43.030. . ey

S
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(1) Desxgn and Permits. If the LID is formcd the City shall

Consxsten‘t with apghcable law and ordinances, the City will issue one or more permits to the

Develeper sb.thiat the Developer may proceed with constructing the Project within Tacoma’s
jurisdiction.The City- -shall, consistent with Section 5.5, and in coordination with the Town,
inspect. ~construction- -5f the Project as it proceeds. The City shall designate a project
coordinator, and provnde .ogntact information to the Developer for that progect coordinator,
his/her ™ successors, -and,for ather key City personnel involved in reviewing or inspecting
Developet’; s wor‘k o the Progect

(ix) Agsessmems and Funds Upon the Substantial Completmn of
to be prowdcd thrbugm the LIP aa:e ap;iropnate given the work and materials involved, the
City shall levy spec;.al beneﬁt asse,ssments against the real property within the LID in an
amount not to exceed’ el;ven xmlhon dollars ($11,000,000), which amount includes a five
hundred thousand dollaf. ($500, 000y, permanent contribution to be deposited into the City’s
Local Improvement District; Guara.ntx Fund and.a five bundred thousand dollar ($500, 000)
deposit into a Supplementa] Resérve Fund whxgh shall be administered as provided in
RCW 35.51.040 and which shélt be the ﬁmc'l of. first resort upon Default of any payment of the
LID assessments. The principal’ ambunt d’eposued into the Supplemental Reserve Fund,
including any interest earned thereon in“excess of 2.5% shall be applied to the Developer’s
LID assessment payments consistent with RCW .35.51 .040:_ Interest from the Supplemental
Reserve Fund of up to 2.5%, not to exceed the actua,l ifiterest eamed, shall be annually paid to
the City to fund City administrative costs; and theé Developér waives the application of that
portion of interest earnings to the payment of assessmcnts tinder RCW 35.51.040. The City’s
Local Improvement Guaranty Fund shall be pledged as seeunty for the single LID in the City
and Town. Upon the Substantial Completion of the. Project and acceptance of the
improvements comprising the Project by the City; (aotmg feasbnably), the City shall issue
Bonds to fund (a) Project costs, (b) funding the deposit-t¢ the. qup,lemental Reserve Fund in
the amount of five hundred thousand dollar ($500,000),- {e) ﬁfndmg a:five hundred thousand
dollar ($500,000) contribution to the City LID Guaranty Fund;-(d) formation and assessment
confirmation costs; and (€) costs of issuance of the Bonds. The Cxty shall then, with proceeds

.............

issuance of the Bonds) for an amount not to exceed the total amount of thé Bonds, minus the
deposit to the Guaranty Fund and Supplemental Reserve Fund. However,,Lf any incompleted
items (including “punchlist items”) remain with respect to the™, .[’xeject ‘after “Substantial
Completion, the City may withhold 10% of the payment duc the Developer unil final
Completion has occurred. The Bonds will be payable solely from assesSmeits and interest
thereon. The assessment payment period shall be 20 years, or such other. penod of fime

determined by the City, subject to Developer approval. The City shall co‘lleet assessments.

-6~
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- anél apply them toward the repayment of the Bonds, and shall enforce the liens created by

T thqse assessments.
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1)

S (iii)  Street Vacation and Rededication. Prior to completion of the
Pro}ect, the, Cxty and” ‘Developer will agree to schedules for a vacation and rededication
progess. .to create a s;x’cy (60) foot Right-of-Way for Ruston Way on its new alignment,
togetheg- wlth . adjommg ten (10) foot utility easement, including dedication of existing
Devel’oper Property to-the City and Town within their respective jurisdictions, and City
release “of sufplus, R;ght—ef Way to Developer. In valuing any Right-of-Way vacated to
Developer; the. Clty ~iill ¢onsider the value of the Developer Property dedicated to the City
and the valte of Develépex 'S release of its rights against the City pursuant to Section 6.2 of

this Agreement

3. Develoner’s Respogs}bx ities and Obligations.

1.

3.1 ‘Dev loper's Desi Construction _and __ Project  Transfer
Responsibilities. Exceptas othervshse exPressly provided herein, Developer shall at its sole
cost and expense obtain all, permlts and “furnish all plans, engineering, supervision, labor,
material, supplies and equxpmenf ﬁecessary for bompletmn of the Project, all consistent with
this Agreement. The Developer shali demgnate a project manager, and provide contact
information to the City for that’ pw_]eet manager his/her successors, and for other Developer
personnel involved in interfacing with the City in connéefion with Developer’s work on the
Project. The Developer shall pay the: Clty out of the proceeds of the Bonds to provide for the
City’s actual costs for engineering, survey, apprmsal fegal and other expenses related to the
improvements and the formation of the L]D." The- Develbpen shall also pay the City amounts
customarily required in connection with “City*permiits associated with construction of the
Project, to assure consistency with City standards and te’verify quantities of materials used in
connection with the construction. The Developer sha'll provxde all interim financing for the
project during the design and construction period, and transfer by warranty deed, bill of sale
and/or nght-of—way dedication (as apphcable) the comp%eted {mprovements compnsmg the

issued to pay for the improvements within the LID. The; 'DeveR)per shall provide the City
thh sufficient documentation for the City to determine that, based on rhe work and materials
event that the actual cost of the Project is greater than may e 1awﬁ111y .assessed agamst the
Developer Property, the Developer shall pevertheless finance; comiplete’ anh transfer the
completed improvements comprising the Project to the City and the wan respectwely for an
amount equal to the portion of Bonds issued to pay for those 1mpr0vements (i.e.,-the amount
of the Bonds less costs of funding the Guaranty Fund, the Supplemental Resewe Fund :and the
portton of Project costs comprised of the City’s LID formatlon/assessmeht cOsts aﬂ& Bond
issuance costs). The Developer shall be responsible for any and all costs’ “of the Projeet in
excess of that amount. In carrying out the Project, the Developer shall ebnduct rpmeg_il_a,l
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_..rsole responsﬂnhty for environmental clean-up, construction, obtammg all necessary permits
" and apprdvals and complymg with all Legal Requirements as they relate to carrying out the

Project L

gt 32 Develoggr Security for Obligations. Subject to portions of the
follow_mg ebhgat;ons being amdertaken by purchasers of the Developer Property as provided

in Sectibn 12 herqm? Developer guarantees the full and timely payment of all costs of the
Project, mcludmg but not t lithited to interim financing prior to the issuance of the Bonds, and
Developer’s ful} payment af every installment of principal of and interest on and/or penalties
on the special asspssments to be levied against the property in the LID. By this guarantee the
Developer assures the payﬁ;ent of the. Bonds, both pnncxpal and interest. Developer also
guarantees the payment of the. Cztyus actual costs incurred in connection with the LID and the
Pro_;ect in the event, that the Developer is unable to provide for the Security as prov1ded

.

incurred. In addition, if the ngp]oper faxls 1o tunely pay an LID assessment installment
and/or interest and/or penaliy- +thergon, .ihe City immediately may commence foreclosure
proceedings against the Developer Propcrty -Gnder Chapter 35.50 RCW, without delaying for
two years as set forth in RCW35,50.030. The. Developer agrees fo this accelerated
commencement of foreclosure procegdings with full knowlédge that it is waiving a significant
right in return for the City’s willingness to fortit the-LIB, toiproceed with the Project and to
structure the financing of the Project as descnbed in this Agreement In the event that the
Developer transfers any of the DcvelopenPropexty fo a -person or entity that is directly or
indirectly related to or controlled by the Developer, this’ ‘watver shall be deemed to follow and
shall be effective as to that subsequent owner. "The’| guarantees and agreements relating to
foreclosures contained in this paragraph are subject to.the terms of this Agreement and shall
terminate as to any subject parcel when the Escrow Reqmremem telmmates as set forth in
Section 3.3.

3.3  Escrow Requirement. Subject to the last paragmph of this Section 3.3,
Developer agrees to provide to the Escrow Agent, not later” than thtrty (30) days prior to
pricing of the LID bonds, cash, tax-exempt municipal securities; of one-or _more irrevocable
letters of credit or other security in form and substance acceptable to’ the Cxty, in the amount
of the Escrow Requirement (as defined immediately below). Thé E,sgrow Agent -shal! hold the
Security pursuant to an Escrow Agreement acceptable to the City and thc Eeveloper acting
reasonably The Escrow Requirement initially shall be three times the: ﬁrst yéay’s estimated
interest payments on property to be assessed within the LID (as detennmeﬂ by ‘the Cxty using
the estimated interest rate set forth in the assessment roll confirmation ordmance)z minug the

amount of funds deposited to the City’s Guaranty Fund and in the Supplt:mental Reserve

8-
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; To the extent that the Security is composed of one or more letters of credit, Developer
shall prior to.the: issuance of tax-exempt Bonds, allow the City or the City’s bond counsel to
re:new thé relrnbursament agreement or similar agreement with any letter of credit bank to
ascertain whether the- secunty provided by the Developer to its letter of credit provider might
adversely affect he tay-exempt status of the Bonds. If the City’s bond counsel determines
that the’ arrangement beiWeen the Developer and its letter of credit bank might so adversely
affect the mx-excmpt status “of those obhganons, Developer shall adJust its arrangements so

counsel to insure that the” mterest on such obligations will be exempt from federal income
taxation. PR T e

- ..- "_ -

Any lettcr or Ictfcrs of credu provided for Security shall be in form and substance
acceptable to the City, and sha[l be’ provrded by a bank or banks with a long-term debt rating
not lower than A-/A3 from any raﬁng agency., In the event a letter of credit cannot be
obtained from a bank mectmg thie f0regomg rati'ng criteria because no bank with such a ratmg
will issue a letter of credit, or w;ll notdo so'on cammercmlly reasonable terms, or agencies no
longer rate banks, or because of bank natmnallzatxon, the parties may substitute a letter of
credit from a bank which is acc,ept'ablr:r 16 the City. Ex::cpt as provided in Section 3.6, each
letter of credit shall be for a term ofat least one yeur. Each letter of credit shall provide that
if, on or before ten days prior to its expiry date, it is.n0t replaced by a similar letter of credit
with a term of at least one year, the Escrow Agent shall be entitled to draw the full amount of
the then-current letter of credit and to holdithe ‘amouiit in «cash, and apply that cash consistent
with this Agreement, until a letter of credit confonnmg {o.the requirements of this Section is
provided by the Developer. Upon the receipt 6f d new, cqnfonmng letter of credit, any cash
remaining from the amount drawn under the letter of credit that has not been expended by the
City pursuant to tlns Agreement shall be returned t6, the Dcveloper _

............

The Escrow Reqmrement amount shall be deposned andmamtamed with the Escrow
Agent as provided herein. Interest earnings on the depasxt shall be retained by the Escrow
Agent and applied for the same purposes as the escrow deposrt Thc deposn shall serve as
security for payment of Developer’s obligations to the City and fhe Devcfopcr s payment of
assessments when due. Upon the passage of the ordinance conf'mnmg the-sssessment roll for
the LID and mailing of the City Treasurer’s notice of the prepayment penod Torepllection of
assessments, the City shall within ten days after the close of’ such” prepaymem period
determine and notify the Developer of the estimated interest rate" fqr unpard ‘assegsments.
Based on that estimated interest rate, the Escrow Requirement shall be: adjﬂsted to equal three
times the interest on Developer’s assessments in the LID for the followmg year. The Escrow

Requirement shall be provided by the Developer’s deposit with the Escrow, A'gent of Securlty

9.
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adgpstedh [Q] followmg the sale of the Bonds and fixing of the actual interest rate on
_..'a'SSGSSI'nCmS, to an amount equal to three times the interest on Developer’s assessment for the
- follmmng, yegr; and (ii) following any Bond interest payment to an amount equal to three

times. the mterest on Developer’s assessment for the following year, and (iii) in accordance
with Ser.:tio,n 12.2 of this Agreement. Any increase or decrease in the Escrow Requxrement
becauscof such. adjﬁsunent shall be allowed by an adjustment to cash Security held in escrow,
or by’ amendment to op repfaoement of the Letter of Credit within thirty days of the City’s
notice o ngelopef«.gnd the Escrow Agent of that adjusted amount. Developer covenants to
deliver to* the City for d:pos1t with the Bank and with the Escrow Agent, respectively, the
acceptable Secunfy for the. Original Escrow Requirement and the acceptable Security for the
Escrow Reqmreme‘nt 4 accordance with this Agreement. All references to the Escrow
Reqmrcment hereinafier shall bq: to the.initial Escrow Requirement as increased or decreased
in the manner re,ferred to m ﬂllS Se,ctlon 3.3 (including the ad;ustmcnts described in

Escrow Agent its annual. escrow fee,‘ bcgmmng at the time the Secunty is deposited with the
Escrow Agent; such fee shalf bc a reagonablc amount consistent with similar fees for similar
services. L

.
Ry

The Escrow Reqmremcnt shall be mduced to zero for any parcel within the LID that
can be shown to have a fair market.value; mcludmg any improvements thereon, of at least six
times the outstanding unpaid assessrient against that parcel;-as certified to the City by an MAI
qualified appraiser with short form, or that the Pxerce County Assessor-Treasurer’s assessed
value for the parcel meets the six times test: S

34 M&WM&.@ The City will expend
money for LID formation costs before the LID-1§ C.rEated The City’s costs and expenses,
together with the actual cost of the City’s purchase, Of thé xmproirements on behalf of the City
and the Town and comprising the Project, will bé mcorporated into a final assessment roll
which will be approved and confirmed and filed for collection:” Tn the. .event the Project is not
constructed or construction is not completed, the City’s ;mtlal COsts and expenses must be
paid, and will be billed to Developer and Developer shall ;pay those costs and expenses,
Developer, for itself and any successors in interest to the Dévaloper Propcrty, waives any
right it may have to object to formation of the LID on the Dévetoper Property. for any reason,
or to object to the method of assessment against Developer’s Froperty -The Developer has
waived its right to object to formation of the LID, and to object to, the’ metlaocl of assessment
of Developer’s Property, with full knowledge that it is waiving mgmﬁg&nt rights ifi-return for
the City’s willingness to form the LID, to proceed with mpmvcments ‘and. 46" strudture the
financing of the Project as contemplated herein. However, prior to thé: asSessment ro‘lt ‘being
finalized by the City, the Developer and City shall in good faith coqperativély’ work to

mutually agree upon the proper amount of assessment for each parcel of DeVeloper ?mperly

-10-
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bencﬂﬁed by the LID, consistent with apphcable law Pursuant to City standard practices, the

:'._ . fthc Bonds g

: . ’: . Qonstrucnon Period Security. The obligations of Developer hereunder,
mcludmg but not hmlted to Developer’s right to adjust and obligation to maintain the Escrow

Requlrement, shall ﬁphow the ownership of the Developer Property to Developer’s successors
and as§igns othe; than an Indlvxdual Purchaser (as defined below). In addition to the statutory
lien created i conncc.tron thh formation of the LID and the levying of assessments therein,
to prov1de further secunty for the Developer’s obl1gatmns under this Agreement there is

herein, and the Cxty may slect tc} enforge the lien of this Agreement agamst any portion of the
Developer Property thbn sub}eci to thp lxen

3.6 "Addm(’mal Constmctlon Period Security. The construction of the

Project will require the t&mp. Jostre and re-routing of vehicular traffic off Ruston Way.
In order to provide the’ ‘Clty Wwith éet;uxlty to epsure the re-opening of Ruston Way to a
condition comparable to its, existing condltwn as “of the date of this Agreement, Developer
shall, prior to the temporary c1asure of Rustdn Wa’y and re-routing of vehicle traffic consistent
with a Clty-approved street closune' plan) prewde the City with an irrevocable Jetter of credit
or other security in form and substancc #iceeptable to. ti¢ City in the amount of $1,000,000
from a bank acceptable to the Cify:” The term of the Jetter of credit required under this
Section 3.6 shall be sufficient to provide for the’ entire’ pr:nod of temporary closure of Ruston
Way, which the City and the Developer expéct to b no greatér than 90 days. Under the terms
of that letter of credit, the City shall be enntled {0 draw op’ all or part of the letter of credit to
pay for City completion of the lmprovements in that ngﬁt «of way area, if the Developer fails
to reconnect Ruston Way and allow for traffic 'tbrongh the Project and Developer Property
within 90 days of the closure, subject to delay fo,r Force Majaure In the event of such a
failure, the Developer shall promptly transfer all PrOJect -designs and other plans to the City
and the City shall be entitled to complete the Project;.adopithie-final assessment roll and issue
the Bonds to pay for the costs of the Project. If the asgessment.rol} may not lawfully be
approved at an amount sufficient to pay for all of the Clty s gosts ‘of completmg the Pro;ect,
the Developer shall nevertheless be liable to the City for any exécss costs ﬂot included in the
assessmentrol. T -

. .‘.

3.7  Performance of Developer Essential. DeVeIoper" s guarantee to pay the
assessments levied against the Developer Property in the LID as set forfi in ‘this.Agreement,
and Developer’s agreement to deposit a Letter of Credit, cash or other’ Sccunly with the City,
all as contained in this Section 3 and to otherwise perform this Agreem.ent, are-for thé benefit
of the City and the purchasers of the Bonds and the parties to this Agrecment recogmze that
purchasers of the Bonds will acquire the Bonds in reliance in part upon this Agreemen‘t As

-11-
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r.»"tenns of ﬂus Agreement before makmg a demand upon Developer to make a payment under
T thc guarantee contained in this Section 3.

{ ' _.4'." N Stsndards Deveioper shall perform the terms of this Agreement according to
the foﬂowing standards

e
'_.. ot

A 4’.‘[" Comgl ance with Agreement. All construction hereunder shall comply
with, and be- pequnned ;in "accordance with the Consent Decree, the City’s generally-
applicable; standards for* artenal streets, this Agreement and all Legal Requirements and
Environmentsl Stafidards; free and clear of all liens (other than in connection with approved
Financing Obligauons) """""""

4 27 Dlhg c_:g Thc D:veloper shall use its reasonable best efforts to seek
and obtain all xnterim ﬁnancmg necessary to the Project and shall thereafter dlhgently design,
permit, construct and- eompl'ete the improvements comprising the Project in a good and
workmanlike manner and of good quahty

.......

43 g of Pmlect, Bool_cg -ahd Records. Developer shall use its best

efforts 1o carry out the desagn -atid cotstrictionof the improvements at a commercially
reasonable level of cost and expense: Upon Substantial Completion of the Project, the cost of
the Project to be paid by the Clty t0"the Déveloper shall:not exceed the amount described in
Sections 2 and 3, including but not limited to the costs of planning, design, construction, LID
formation, and Guaranty Fund, and Supplemenfal Reserve Fund deposits as required by
Sections 2 and 3. The amount paid to the Dew,lopcr shall not include any Developer
overhead or Developer’s fee. The Dev.eloper shalt pay- third parties solely pursuant to
invoices received. Deve]oper shall keep acciirate books and records of Project costs,
including copies of all invoices received by Developer -afid amounts paid, and those books and
records shall be made available for inspection Mpon-réasonable notice to the City, to
accountants designated by the City, and/or to the Wash;ngten State Audltor

5. Project Development and Constructiii’ii""".:,'-':"
5.1 Generallx The parties agree that n.o canslruc&dn w;ll commence until
the satisfaction of the following conditions: "= & _ .

(i) The Developer shall be in ma:ierialj"_goﬁi'ﬁ!ia‘ﬁge with this

Agreement. O
(ii)y  The City and/or the Town shall have Esued’ a perimit fort}work in
Ruston Way. e
-12- AR
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(iii)  The Developer shall have obtained the City’s approval of the
des;gn and constructlon plans for the Project.

-y (iv) The LID shall have been formed including the Developer
Propex:ly, wuh the Town’s consent under RCW 35.43.030 and, consistent with the existing
Interlocal - Agreement between the City and the Town entered into pursuant to RCW
35.43. 030; to allovs! forthé formation of a single LID for the Project between the City and the
Town;, except that the- Developer with notice to the City, may commence design, site
preparat:on and constrpcuon :work and the costs of such design, site preparation and
constructien werk may be diicluded in the Project costs to be funded through the LID if it is
formed as anbc1pafed

(sf) The Developer shall have demonstrated to the City’s
satisfaction (actmg reasonably) the availablhty of all funding necessary for completion of
Project. Y

Al “maar "-.

Force Majcure it will prmeed dﬁxgéngly 'with such construction until all the improvements
comprising the Project have bggi fu'Ily pompleted Subject to delay for events of Force
Majeure, the Developer shalt- &omplete or cause ‘Completion of construction of the Project
improvements before December,31,. 2011 ~* Upon receipt of a Notice of Substantial
Completion from Developer, City Shall | proceed promptly. with all actions necessary to vcnfy
the costs of the Project and proceed-with the i 1ssuz;nce and sale of the LID bonds and paying
the proceeds to Developer. - PR

5.2 Approval Process. Qevc{oper has suBmltted construction plans of the
Project for approval to the City and the Town respectwely and to other related infrastructure
providers who require approval. The review-and’ “approval- of submitted plans shall be
accomplished through the Work Order Review Process Apphcable plans shall be submitted
to the Clty of Tacoma Public Works Department as ogg..pIan Set to help facilitate the work
order review process. The Developer’s request for City appmua]s Shall be in writing and shall
include sufficient information so as to permit the City to nake-en informed decision with
respect thereto (the “request”). Approvals by the City undcr this Section 5.2 shall not be
unreasonably withheld and shall be deemed given with respect o the submxtted material (the
“submittal”) unless the City shall notify Developer in writiig-within thmy five (35) days of
the request, stating the reasons for withholding approval. Develc)pcr shall, upon receipt of
disapproval, modify the submittal, taking into account such objections; and promptly resubmit
it to the City for approval in accordance with the time schedule set Torth hérem Suth process
of submittal, review, comment and re-submittal by Developer, kn‘em A8 the-Work Order
Review Process, shall continue until such time as the submittal has been, approved by the- -City.
The typical review duration for each work order plan book submittal is 40" workmg idays for

‘the first submittal and 15 working days for each additional re-submittal. Approval shail be

-13.
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. sul;zmtta,l Revision sheets to the approved work order plans shall be submitted, reviewed,
L ___,and approverl by the City prior to implementation in the field.

P - gontractmg Reguirements. Developer shall pay prevailing wage and
comply wi{h. the QWs Historically Underutilized Business (“HUB™) and Local Employee

Apprcntleesmp ngrmn (“LEAP”) programs for construction of the Project. Developer shall
prowdc in- ifs cpntract(s) mth its major subcontractors, that in the event of a Developer
Defaults dwcnbedm Sectlon 9, the Developer must assign such contract(s) to the City if the
City has (a’t its sole optlon) ‘4preed to such assignment, and the major subcontractor(s) shall be
bound by snch asmgnmcm

S i, Govemmental Approvals. The Developer shall apply, at its sole cost,
to the appropriate; Goyemmental Authorities or third parties for, and shall diligently pursue
any permit, hcensq, perxmssmn, t:misent or approval required in connection with the
construction of the Proje:cf Noﬂuag in this Agreement shall affect the authonty of the City or
the Town of Ruston, a5 a. Gove’rnmenxal Authority, from exercising normal regulatory
authority with respect to the Pm_;ect bormstent with generally applicable ordinances, rules and
guidelines. For example (and A6t -by way of- Bxclusmn), the City may require that during
construction of the Project, DeveIoper prowde for alternate traffic detour routes so that traffic
flow in the Ruston Way corridot- cnntmﬂes mnmpeded

55 City Inspgctlén 'I'he City shail have a right at all reasonable times to
inspect work on the Project to determine comphance with the provisions of this Agreement
and Exhibit A. In performing such mspectxbns thé Czty shall not engage in conduct which
unrcasonably impedes or delays oompletxap ofthe JProject:” The City’s right to inspect shall
not in any way be deemed relieve Developer of its responsxbllny to complete the Praject
consistent with the terms of the Agreement and: Exhibxt A -

56  Uiili ork The Developer wﬂl mstall the utilities described in

..........

by mutual wrltten agreement. Tacoma Water needs to rep'lace a pomoh of the water main in
Ruston Way and the existing tunnel that is currently ‘put-of, seivice:", Tacoma Water's
replacement has been awaiting remediation of the area by th&c.lean-,up respons1ble party. Itis
anticipated that Tacoma Water will fund the portion of the cost of that replacement which is
not the Developer’s responsibility, under a separate agreement; betweefi Tacoma Water and
the Developer. Other utility infrastructure improvements may bg; prowded,nnder additional
agreements, and may be financed through separate LIDs. Any separate. agreemcnt fbr utility
work between any City utility and the Developer must be in p]aCB pnor o lssuance of
construction plans for that work to the Developer. R

-14-
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5.7  Substantial Completion. Upon Developer’s determination that

Substa;m,@l Completion of the Project has been achieved, Developer shall provide to City a

. .wiittén Notice of Substantial Completion. The City shall have ten (10) business days working
< in coordmatmn with the Town to reasonably identify any mcomp!ete items that would

16

preclyde’ Substanual ‘Completion (“punch-list items™). If no response is received from the
Clty thhm the requlre.d time, the Project shall be deemed Substantially Complete as of the
date’ of t;he Nouce. of. Substa.ntlal Completion. _

6

.

6 1 Preparahon of Site; Utilities. The City shall not be responsible for any
excavanon, demolmon 67 site. preparation in connection with the Project or any existing
improvements ofi the Ruston Way Property The City makes no representations as to the
availability or suxtablhty of utlhty connacuons to the Ruston Way Property. The Developer
shall make agreemeqts for.all utlhty ‘semces directly with the service provider.

62 ASIS 'IS Except as- expressly set forth herein, Developer undertakes the
Project improvements on :(he Riisten Way Property “as is” and “where is” with all fauits, of
any nature or kind, without gny; representauons Or-warranties, express or implied or statutory
of any kind whatsoever by the. City, or- any- employee officer, agent or representative of the
City. Upon sale of the Bonds a.nd City’ s.-atquisition of the Project, Developer shall be
deemed to have accepted such Ruston Way Property and-to have waived and released its right
to recover from the City any and-all damages, lasses lrabﬂmcs, costs, including but not
limited to “remedial action” and “response’-Costs-as these terms are defined in the
Comprehensive Environmental Responsg,- Compénsanon, ‘and Liability Act, 42US.C.
§ 9601(24) and (25), as amended, expenses whitsogveér (including attorneys’ fees and costs)
and claims therefor, whether direct or indifect, knuwn .of unknown, foreseen or unforeseen,
which may arise on account of or in any way arising’ out rof the: design and construction of the
Project, or Ruston Way Property that may be conveyed to the Develaper by street vacation.
Without limitation of the foregoing waiver and release ithe partxes agree that the above waiver

to the suitability of the soil conditions or any other conditjons-of the Ruston Way Property or
structures thereon for any Project improvements to be eonstructed by the Developer, and
Developer warrants that it has not relied on representations or-warranties,. if' any, made by the
City as to the physical or environmental condition of the Ruston- Way Pi‘operty or the
structures thereon for any Project improvements to be constructed by the Deveiopcr

63  Indemnification of the City and Town. Deve[oper shall mdemmfy
defend and hold the City and Town harmless from and against alf claxm, Hability, loss,
damage, cost, or expense (including reasonable attorneys’ fees, court cokfs, -and amounts pald
in settlements and judgment) incurred in connection with the construction- of the Prd_]ect

-15-
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___.--"'mcludmg any act or omission of Developer or its members, agents, employees,
. represcnt,auves, contractors, subcontractors, tenants, successors, assigns or invitees on or with
¥, .xespEct to construction of the Project. To the extent a court determines that RCW 4.24.115

apphes, ‘the Gity and Town shall not be entitled to such indemnification for damage caused to

1t ot. any " third. party by reason of its sole negligence or, to the extent of such negligence, its
copcurrent ncghgenﬁe ‘This indemnification for claims arising out of construction of the
Progect, shiall survive: eprranon of this Agreement. Promptly following receipt of notice, an
indeminitee- hereuﬁder shall give Developer written notice of any claim for which Developer
has mdemmﬁed it hereunder and Developer shall thereafter vigorously defend such claim, at
its sole cost, on behalf of. such indemnitee. Failure to give prompt notice to Developer shall
not constitife 8 ‘bar A ‘the,_indemnification hereunder unless such delay has prejudiced
Developer in thc ,defense of such claim. If Developer is required fo defend any action or
proceeding pursiant to.this Section to which action or proceeding the City and/or Town is
made a party, the Clty and/of- Town shall also be entitled to appear, defcnd or otherwise take

City’s and/or Town’s defense, mcludmg ‘reasonable attorneys’ fees and costs. No settlement
of any claim shall be mdde; \mthout._ﬂm Cxty S, and/or Town’s written approval, not to be
unreasonably withheld. ' S

3 '.
-.._‘

64  City Permits’ Developér aclcnowledges that the City has not made any
representation or warranty with respect 1o Developer’s .ability to obtain any permit or approval
or to meet any other requ:rements for development of the Ruston Way Property or Project,
Nothing in this Agreement is intended or shalt ‘be conshued 1o require that the City exercise
its discretionary authority under its regula:tdry orﬁmances to, further the Project, nor binds the
City to do so. The Developer understands’\that ‘the. City wﬂl process applications for permxts
and approvals as if such applications were. made mthout any City participation in such
project. 2 e

Way Pmperty, Developer shall not cause any hen to attagh to.any, patt of the Ruston Way
Property in connection w1th any monetary obhganon, mcludmg but not hmxted to mortgages,

-----

wntten approval thereto, which approval may be granted or withheld'i m Ats sole dlscreuon
Developer shall indemnify and hold hammless the City from and #gainst all- mechanics’,

materialmen’s and laborers’ liens and all costs, expenses and. habﬂmes ansmg from
construction of Project improvements upon any of the Ruston Way “Propérty Nothmg
contained in this Agreement shall be construed as the consent or request.of the Czt_y, express
or implied, for the performance of any labor or services or for the furnishiyg of atiy .matenals

or equipment to the Project (or any part thereof). NOTICE IS HEREBY~ GWEN TH,AT
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_.~*TACOMA WILL NOT BE LIABLE FOR ANY LABOR, SERVICES, MATERIALS OR
" .~“EQUIPMENT FURNISHED OR TO BE FURNISHED TO DEVELOPER, OR ANYONE
" HOLDING ‘AN INTEREST IN THE RUSTON WAY PROPERTY (OR ANY PART

" THEREUF) THROUGH OR UNDER DEVELOPER, AND THAT NO CONSTRUCTION
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OR:. OTHER LIENS FOR ANY SUCH LABOR, SERVICES, MATERIALS OR

-'7."" Insgranc 5
7 1 InSurance Requirements. Developer shall mamtam and keep in force

limited to the followmg reqmrements descnbed in this Section 7.

ijders AH 'Rmk 'Comprehenswe Coverage. Developer shall keep, or

shall require its ma;o‘bsubcontractors to keep, all Project components (including materials off
site or in transit) insured for Buﬂders All Risk Comprehensive Coverage including
earthquake, fire, and flood. and 1o inciude amounts sufficient to prevent the City or Developer
from becoming a co-insurer: under the terms of-the applicable policies but in any event in an
amount not less than 100% of; the thep- ﬁlU “Replacement Cost,” being the cost of replacing
the Ruston Way Improvement compqnents and all fixtures, equipment, improvements and
betterments thereto. .,

73  Commercial GeneraI Llabﬂi'gy Develnper shall carry, and shall require
its construction subcontractors to carry, Cortimercial G'ener_al Liability insurance providing
coverage against claims for bodily i m_mry; deatlf or property damage in connection with the
Ruston Way Improvement with broad form* Jlabllity angd-property damage endorsement, such
insurance to afford minimum protection, during.theténmi 6f the construction, and written for
combined single limits of liability of no less than Five Mllhcm Dollars ($5,000,000), per
occurrence, said amount to be adjusted from time;: to tlme w1tl'r coverage deemed customary

under like conditions.

74  Insurance Policies. Insurance pollcxes requlred herexn

Shall be issued by companies authorized to do busmess in Ihe State of Washington

with the following qualifications: \,‘

(1) The compames must be rated no [ess fhan “A," as 10 general

published by A.M. Best Company, Incorporated

(ii) The policies shall name the City as an adchtxonai msurcd for
liability purposes. e
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thcre;o m an endorsement that such policy shall not be canceled or materially changed

(iii)  The policies shall be issued as primary policies.
“"Bach such policy or certificate of insurance required in this Section shall have attached

Wxthont at least -thirty. (30) days prior written notice to Developer and the City; (2)an
«:ndorserm:ntr to the, efﬁect that the insurance as to any one insured shall not be invalidated by
any act or negle.ct Of any ‘dther insured; (3) an endorsement pursuant to which the insurance
carriet. wawes all rights- .of subrogauon against the parties hereto; and (4) an endorsement
pursuam to whlch ﬂus aqsm:ance is primary and noncontributory.

Caneeﬂatwn of any insurance or non-payment by Developer of any premium for any
insurance pohmes r.eqmred by'thls Agreement shall constitute an immediate Event of Default
under this Agré¢meit, withiout dure or grace period. In addition to any other legal remedies,
the Clty at its sole uptlon af(er wnttch notice may obtain such insurance and pay such
premiums for whxch. togegher wﬂ‘h e.osts and attorneys’ fees, Developer shall be liable to the

City. LT e,

8. reement. Developer shall not
voluntarily or involuntarily maké ‘or. atiempt any ‘total or partial sale, transfer, conveyance or
assignment of this Agreernem, wnthout Ihe consent of the City, which consent shall not be
unreasonably withheld.

9. Default. Develope;' S féﬁure to keep, 6Bséwe or perform any of its duties or
obligations under this Agreement shall be a default hcrcunder including, without limitation,
any of the following specific events: .

(i) The failure \?}f ]5eve36pe,r tf) substantially comply with the
standards of performance for the Project set forth.in this Agreement

(ii)  The failure of Developer to submn and obtain required approval
as to any construction plans for the Project. 2

.............

(iii) The failure of Developer w tnnely oommcnce construction,
after issuance of permits by the City or the Town respective.ly or.lo .achieve Substantial
Completion of the Project improvements, subject to delay of.:casmned by Force Majeure, prior
to December 31, 2011. ST

(iv)  The failure of Developer to satisfy :tha_,i.t'f&érgnifi';s-"é‘ét__ out in this
Agreement, "\ o '_ R

(v) The making by Developer of an ass1gnmenf for the beneﬁt of
creditors, contrary to the terms of this Agreement, or filing a petition m bankruptcy or of

«18-
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reorga.mzatlon under any bankruptcy or insolvency law or filing a petition to effect a
composmpn or extension of time to pay its debts.

o _.'

BT (vi) The appointment of a receiver or trustee of the property of
Developer win.eh appOmtment is not vacated or stayed within sixty (60) days, or the filing of
& petition. in bankruptcy against Developer or for its reorganization under any bankruptcy or
msofvency law wh\‘ch 110t dlsmlssed or stayed by the court within sixty (60) days after such
ﬁlmg g )

: (vu) The failure of Developer to timely make an LID assessment
principal or: mterest payment

Upon the ’happemug of any of the above described events, the City shall notify
Developer in writing of its purported breach, failure or act above described (except that no
City noticé shall b, required wnth Tespett to the Defaults described in Subsections 9(v) and
(vi) above). Unless z'mether A:ure penp__d is expressly otherwise set forth in tlus Agreement, it
thirty (30) days from recerpt of such notlce (or if such failure cannot be reasonably cured
within 30 days, if Deve]opef fails"tg promptly commence and diligently pursue such cure to
completion; provxded that in such evenf any further time to cure may be extended only by
written permission of the City). . T __.»

92  Remedies Upog Defauh. If an Event of Default shall occur, the City
shall have all cumulative rights and remedies under !aw or i, equny, including but not limited
to the following: : . ;

(i) Damages. Developer shall be liable for any and all damages
incurred by the City (which shall be limited-io. actua.'l dmnagcs only and shall not include
consequential or punitive damages). S , :

(i)  Specific Performanc The Cxty shall be entitled to specific
performance of each and every obligation of Developer under this Agreement without any
requirement to prove or establish that the City does nothave an —adequate remedy at law.
Developer hereby waives the requirement of any such proof and acknowledges that the City
would not have an adequate remedy at law for Developer’s comrmssmn of an Event of
Default hereunder. T .\_

(iii)  Injunction. The City shall be enmledto restram,'by injunction,
the actual or threatened commission or attempt of an Event of- pefault ‘and 1o obtain a
judgment or order specifically prohibiting a violation or breach of this.. Agreement without, in
either case, being required to prove or establish that the City does not have an. adeQuate
remedy at law. Developer hereby waives the requirement of any sueh px‘oof “and

-19-
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_,.--"comnnssxon of an Event of Default hereunder.

Y (iv)  City Completion of Improvements. Upon Default, as defined in
t'he precedmg pasagiiphs, the City shall be entitled to complete the unconstructed Project

unprovemehts using-Developer’s contractors or subcontractors of the City’s choosing. In that
everit; the- I)evelope: shalt promptly execute all documents necessary to immediately transfer
the necessa.ry right of way, fo the City and the Town respectively, to transfer all completed
portions-6f the: Pro;gct 1o the Cgty and the Town, and to provide the City with all designs and
plans for the P.m;ect mp:o?ements so that the City can proceed with completion of the
Project Upeti such completlon the City shall be entitled to adopt 2 final assessment roll and
to issue Bondsto pay fot ‘the Cl{y s costs of completing the Project. That final assessment roll
may also includé amounts to reimburse the Developer for Developer’s expenditures with
respect to the Pro_;ect pnor ’cq transfer o‘f completion responsibilities, except that if the total
assessment roll may\not lawﬁﬂly be. set ‘at an amount to provide for both the City’s and the
Developer’s expenses; the Caty 5, shall be repaid first, and the Developer shall be reimbursed
from the Bonds only up tb an amouﬁt avauablc after the City has been repaid.

10. Reprwentauons mld War[a_m “Each party hereby represents and warrants
to the other that (a) it has full’ stamtory right; power ‘and authonty to enter into this Agreement
and perform in accordance with .its terms .atid provisions; (b) the individuals signing this
Agreement on its behalf have the auﬁxonty to bind and te"enter into this transaction; and (c) it
has taken all requisite action to legally’ aulhonze the executlon delivery, and performance of
this Agreement. S e
'
11.  Miscellaneous. '~,, !

11.1  Estoppel Certificates. The..Cny and ‘Developer shall at any time and
from time to time, within twenty (20) days aﬁe[ wnt’cem request by the other, execute,
acknowledge and deliver, to the party requesting same of to‘any prospective mortgagee,
ass:gnee or subtenant designated by Developer, a csruﬁcate sta,tmg that (i) this Agreement is
in full force and effect and has not been modified, supplemented Or. amended in any way, or if
there have been modifications, identifying such modlﬁcauons and I:f this Agreement is not in
force and effect, the certificate shall so state; and (ii) to Its knowledge .all. conditions under
the Agreement have been satisfied by the City or Developet;-as.the, etise ‘may be, and that no
defenses or offsets exist against the enforcement of this Agreemetit by the. ofhar party, or, to
the extent untrue, the certificate shall so state, The party to whori any. such cemﬁqate shall be
issued may rely on the matters therein set forth and thereafier the pa\‘ty msumg ‘the same shall
be estopped from denying the veracity or accuracy of the same. x.-' T

11.2 Inspection. The C1ty shall have the right, at all masonable tx;nes -and
upon at least twenty-four (24) hours previous notice, to inspect on a conﬁdbntlal’ bas{s but not
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"'_‘_._.--"Devetoper pertaining 1o Developer ] obhgatlons under this Agreement. However, the
3 _‘,Deyelopcr recognizes that certain books, records and other documentation that are so
v mspected‘may be later deemed to be “public records” and may be subject to being made

public eonsnstent with ‘applicable law. The City shall have the further right at all reascnable
ﬁmes t__(_)__mgpect the- ‘Property and the construction thereon to determine compliance with the

provxsmns of this Agreément

113 nt:re Ag;eement This Agreement and any collateral instruments
referenced; herem comam th¢ entire agreement between the parties as fo the subject matter
bereof and Bupersedes aH prlor discussions and understandings between them.

ll 4 Modlﬁcanon This Agreement may not be amended or rescinded in
any manner except by an msu'ument m Wntmg signed by a duly authorized representative of
each party hereto mihe samc mzmner s Such party has authorized this Agreement.

115 Good Faafh g_ljﬂ Reasonableness. The parties intend that the obligations
of good faith and fair deahng appiy to', this Agreement generally and that no negative
inference be drawn by the alisenee-of an explmt- obligation to be reasonable in any portion of
this Agreement. The obhgatlon o be- ‘reasonable shall only be negated if arbitrariness is
exphcxtly permitted, such as in“the ba.se of aparty being allowed to make a decision in its

“sole judgment” or “sole dlscreuo S

11.6  Successors and Ass_gg_ Tbls Agreement shall be binding upon and
inure to the benefit of the heirs, administrators, executors; sucgessors in interest and assigns of
each of the parties hereto except that there shall"be no transfer of any interest by any of the
parties hereto except pursuant to the express ternits of this Agreement Any reference in this
Agreement to a specifically named party shail be- deemed t6-apply to any successor, heir,
administrator, executor or assign of such party whe ha.s acqmred its interest in compliance
with the terms of this Agreement, or under law. - § -+

11.7 Notices. All notices which ﬁiﬁy"ﬁﬁ"er_,axe requested to be given
pursuant to this Agreement shall be deemed given whén persofially delivered, or when
deposited in the United States Mail, postage prepaid, and marked registered or certified mail,
return receipt requested, and addressed to the parties af-the. follo'ng addresses unless

otherwise provided for herein: R N
To the City: Eric Anderson, City Managér '
747 Market Street, Room 1200, e
Tacoma, WA 98402 Co e
-21- _
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o Developer: Mike Cohen, Managing Partner
- Point Ruston, LLC

:" 5219 North Shirley, Suite 100

. ~ Ruston, WA 98407

Notloes shall be deﬂmed given within two (2) days following the date mailed, or on the date
dehvered {or dehvery} A personally delivered. Either party may change the address to which
notice§ shall be sent by nthg to the other party.

. 11 8 xéghﬂon in Counterparts. This Agreement may be executed in any
number of nounterparts and by different parties hereto in separate counterparts, each of which

constitute one and the samre Agrcement

11 9 ngve No wawer by any party of any provision of this Agreement or
any breach thereof M b'e of’ any. force or effect unless i in wntmg by the party grantxng the
party of the perfonnanc& of any- covenant, condition, or promise shall not invalidate this
Agreement nor shall it be copmdemd a wawer by $uch party of any other covenant, condition,
or promise hereunder. The waiver by atther or both parties of the time for performing any act
shall not constitute a waiver Of the tihe for’ performmg any other act or an identical act
required to be performed at a later ttme -

11.10 Rights and Reme.dles Cumulatwe, Exc.cp‘u as otherwise expressly stated
in this Agreement, the rights and remedies.of the, pames are; cumulative, and the exercise or
failure to exercise one or more of such nghts or ;rémedtes by: either party shall not preclude the
exercise by it, at the same time or different’ tmes,; of any ﬁght or remedy for the same default
or any other default by the other party. RS 3

11.11 Applicable Law; Junsdxctloﬁ Thxs Agreement shall be interpreted

jurisdiction in the Pierce County Superior Court for the Swtc of Washmgton or in the United
States District Court for the Western District of Washmgton e,

..............

11.12 No Joint Venture. Nothing contamed in thls Agree,ment shall create
any partnership, joint venture or other arrangement between the City, .afid Developer. The
parties intend that the rights, obligations, and covenants in this Agreement’ and tﬁe collateral
instruments shall be excluswely enforceable by the City and Develapet, thélr successors and
assigns. No term or provision of this Agreement shall be for the benefit of. any persgn, firm,
organization or corporation not a party hereto, and no such other person; ﬁrm, orgamzatlen or
corporation shall have any right or cause of action hereunder, except as- may bc other’wxse
expressly provided herein. o e

22-

$0963245.13 Loy



‘9|RS-2. 10 J0U ‘AJUO 20UaIB)8d 1O

11.13 Calculation of Time, All periods of time referred to herein shall

mclude Saturdays, Sundays, and legal holidays in the State of Washington, except that if the

. lds~day of ‘any period falls on any Saturday, Sunday, or legal holiday in the State of
- Washmgmn the period shall be extended to include the next day which is not a Saturday,

Sunday, or lega] hohday in the State of Washington.

1. 141 Conﬂlct of Interest. No member, official, or employee of the City shall
have any personal mtcrest ehrect or indirect, in this Agreement, nor shall any such member,
official,-or empfoyeez pa;:lm;pate in any decision relating to this Agreement which affects his
personal m'terests or the mterest of any corporation, partnershlp, or association in wh:ch he is,

or breach by the Cxty or.{or &ny ¢ amountwmch may become due to Developer or its successor
or on any obligatiops lmder the termspf this Agreement.

s

11.15 Dtscmmna on ..Developer, for itself and its successors and assigns,
agrees that during the constructwn of the Project, Developer will not discriminate against any
employee or applicant for’ employmcnt because of race, color, religion, creed, age, sex, gender
identity, sexual orientation,’ manfa*l- status farmhal status, veteran or military status, the
presence of any sensory, mental. or physical dlsablhty, or national origin or ancestry.

11.16 Attorney’s Fee I the event any“proceeding is instituted to interpret
or enforce any provlsmn or resolvé-dny dispute | under this Agreement, including, without
limitation, any action in which a declaration of rxghts m’sought or an action for rescission, the
prevailing party shall be entitled to recover from tﬁc lasmg party its reasonable attomeys

costs and attomeys fees related to or with respect to- pmceedmgs in Federal Bankruptcy
courts, including those related to issues unique to banlm;ptcy law

11.17 Captions: Exhibits, The headmgs and ca“uti-ens ef this Agreement are
for convenience of reference only and shall be dlsregardcd in constrhctmg or interpreting any
part of the Agreement All exhibits and appendices annexed héreto at the fime of execution of
this Agreement or in the future as contemplated herein, are hereby mcorpmated by reference
as though fully set forth herein. ST Ty

party shall be deemed to bc in default where delays are due to wal, msurrectmn, strikes or
lock-outs beyond Developer’s control, riots, floods, earthquakes, fires, t:asualﬁes, ‘acts 6£.God,
acts of the public enemy, epidemics, quarantine restrictions, freight emba;gbes Be\reioper $

inability (despite using reasonable best efforts) to obtain penmts or other govammcntal
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) _,.--"épﬁrovéls (“Permit Delays™), or other acts or failure to act of any public or governmental
’ _~~entify or any other causes beyond the control or without the fault of the party claiming an
< ,_extensmn of time to perform, provided that the lack of funds or financing of Developer is not
" a-Cause beyond the control or without the fault of Developer. An extension of time for the

duranon of such- event. will be deemed granted only if notice by the party claiming such
ektension. 1s Sent tq:-the- ‘other as to any of the above causes (other than Permit Delays, for
which” ng- notlce shali be reqmred) within ten (10) days from the commencement of the cause
and such exiensxoa of time is.not rejected in writing by the other party within ten (10) days of
receipt of the notlce, (suc}: e.xtensmn of time is referred to herein as “Force Majeure”). Times
of performance under thls “Agreement may also be extended in writing by the City and
Developer. :

11 19 Fau' Conshucnon, Severablhgg All pronouns and any variations
thereof shall be demncd to refer {o the’ nmésculine, feminine or neuter, singular or plural, as the
context may require, The pa;:txes hereby acknowledge and agree that each was properly
represented by counsel émd this Agree,ment was negotiated and drafted at arms’ length so that
the Jud1c1a1 rule of consu'uct:on o, the effect that any amb:gultles are to be construed agamst

......

consistent with the other provzsnons ccmtaxﬁed hefem in order to achieve the objechves and
purposes of this Agreement. If any tcrm prdv:smn, covenant, clause, sentence or any other
portion of the terms and conditions- of this’ Agreement orthe application thereof to any person
or circumstances shall apply, to any éxtent, become ifivalid or unenforceable, the remainder of
this Agreement shall continue in full force and”effect; 'unless rights and obligations of the
parties have been materially altered or abmiged by such mvalrdatlon or unenforceability.

1120 Time of the Essence In all maﬁers u,nder this Agreement, the parties
agree that time is of the essence. .

12. Contract Lien _and Charge on DeVeng'ér..-!:’ropeth; Conveyance by
Developer. SRS

12.1 Recording of Agreement. This Agreement shaﬂ be recorded in the
office of the Division of Records and Elections of Piefce County;” ‘Wiashington, shall be
binding on the successors in interest to Developer in the DeVelopef Emperty (and reference to
“Developer” herein shall include those successors), and shall constitute'a lien and charge on
the Developer Property to secure the performance of Developer hereunder

[

,-

122 Sales of the Developer Property. N "

() Sale of the Developer Property without ‘Coppleted-Building
Improvements. Any conveyance of Developer’s Property or a portion of Devclﬁper I’roperty,

without completed building improvements, where the Developer Property or a pomon thereof..

24
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T doés ngt meet the six times value test described in Section 3.3, shall not relieve Developer of

1ts escfow security obligations hereunder, unless the purchaser or purchasers have deposncd

_\m‘t'fr the Escrow Agent cash or one or more Letters of Credit to serve as Security in an

e aggregafé amount equal to the Escrow Requirement for the portion of the Developer Property

f;hat is, cafweyed

it ot (ﬂ) Sale of the Developer Property with Completed Building
ImgroVemen& The con,vcy&nce of any legal lot, tract or parcel of the Developer Property on

which bu1dmg im rnvements -are completed and have received a2 Temporary or Permanent
Certificate. df Oocupancy, shall cause the Escrow Requirement and Developer’s obligations
hereunder to be reduced followmg the next Bond interest payment based on the amount of the
the Developer Prbpmty o partwn thereof does not meet the six times value test described in
Section 3.3 which shall not feligve Dﬁ:veioper s of its escrow security obligations hereunder,
unless the purchaserﬁor purchascrs havc dcposxted with the Escrow Agent cash or one or more
Letters of Credit to' servsa s Secunty in an aggregate amount equal to the Escrow
Requirement for the pOl‘thIl of the ngefoper Property that is conveyed.

(m) cgreg_a_.tlon 0f gsessments As soon as practicable, in
collaboration with the Devel*apgr as provmled in~Section 3.4, the City shall segregate the

Developer Property for purposes of ¢ assigning LID assessments to separate parcels. If final
plat approval is not obtained prior o confﬂmanon of the-final assessment roll, the City shall
segregate the LID assessments based upon the existing dmsmn of the Developer Property and
Developer shall pay all engineering and clerical costs mmdent to carrying out the LID
segregation in accordance with RCW 35, 44A10 Iﬂhe City segregates one or more portions
of the Developer Property prior to the conﬁx;manon of the applicable final assessment roll and
filing of the lien thereof against the Developer Pmperty, or at any time thereafter, and the
assessment chargeable to one or more of thosé segrégated portrons (or amount equivalent to
the then estimated assessment) is paid or placed irrevocably 1n escrow for future payment, the
City shall release the lien of this Contract from those. scgregated portions and the Escrow
Requirement shall be reduced accordingly. The City. does '‘fiof, intend to segregate
condominiums by individual condominium unit, but mstead expeets o Segregate such that the
property subject to assessments will be an entire cond'ommlum, wath responsibility for
payment of assessments devolving upon the applicable condomxmum assecxatlon

R
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iN WITNESS WHEREOF, the parties hereto have executed this document as of the

day and _year first above written.

POINT RUSTON, LL.C

Miitt e

ike Cohen, Managing Partner

////

yan Ffetty, Dxrector y
Community and Economm Dcveiopment

Richard E. McKmley, Dxrector o
Public Works Department’ & .h

Elizabeth &4uli, City Attorney

T eYir TNV U S

Debbie Dahlstrom, Risk Manager

Aﬁ t :f :_r.‘

s Lo s 43800

Dons Sorum, City Clerk
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COUNTYQF PIERCE )

. e

~“STATEOF WASHINGTON )

) 58,

-

. 1 cemfy that T know or have satisfactory evidence that each of ERIC ANDERSON,
RYAN PETTY RICHARD E. McKINLEY, ROBERT BILES, ELIZABETH PAULI and
DEBBIE DAHL-STR@M are the persons who appeared before me, and/or said persons
acknowledged that “they sxgned this instrument, on oath stated that they were authorized to
execute the mstrumenﬁ andacknowledged it as the named officer/director of the City of Tacoma,
a Waslnngton xnumc:paf corporatmn to be the free and voluntary act of such City for the uses

, 2009,

{Signature of Notary)

Pr?&\ L A LARSER)

(Legibly Print or Stamp Name of Notary)

As, . __.Notary public ip and for the State of Washington,
%, . “. residing at .~ PO R
K "vg,,mm"“ My conmnssxon ex.pxres OU-1>-12.

{Use this space for notarial stamp/seal) \‘z.‘

...............
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)
S '-""COUN'I"Y OFPIERCE )

STAT.E OF WASHINGTON )
5S.

- ....

i 1 cemfy thatl know or have satisfactory evidence that MIKE COHEN is the person who
appeared bcfare me, and saxd person acknowledged that he signed this instrument, on oath stated
that he- was authonzed i execute the instrument and acknowledged it as the Managing Partner of
Point Rnston, LLC to bc the free and voluntary act of such party for the uses and purposes
mentionéd-ih thc mstrummt =

5 "\’-.

Datedt,hxs i '5"‘ dayof o..pn L 2009.

" NADINE LDALY adand [

| MOTARY Puulc | DA gmanes «NQ W
L Nading L, Daly
. ha N (Legibly Print or Stamp Name of ¥otary)
.5 o7 "_'_:~ - Notary pubhc in and for the State of Washington,

- residingat_12,.320 mortis Rds S€, Jeum,
Mycomnnssxon expires_O¢tobev L4, 2012,

{Use this space for notarial stamp/seal)

.........
. -
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EXHIBIT A

) .,.r:'"..-----»Description of the LIDs for the development known as Point Ruston

K _r'

".L,IDS wﬂl be (:reated to construct public infrastructure within the realignment of Ruston Way

ﬁom North Aot Street- .to North 51st Street; the reconnection of Baltimore Street from the
westerly- extensxon of Ihe Northerly line of the “Plat of Stack Hill” to the realigned right-of-
way of Ruston Way, the reahgmnent of North 51st Street from the realigned right-of-way of
Ruston Way; and a pomon ‘of.a new street called Yacht Club Road beginning at the realigned
ri ght—of—way of Ruston W‘ay and extending northwesterly. (See LID — Figure 1.)

The scope of work ﬁmded/ﬁnanced by the LIDs may include, but not be limited to:
establishing thé. gfade and. ahgnment of the street, paving, curbs, gutters, sidewalks and/or
multi-use paths, tegether Wlth storffi-water systems, (mcludmg temporary erosion and
sedimentation confr,ol), street lighting;” sanitary-sewer mains; joint trenches for primary
electrical power, mcludmg mndmt conductors vaults, switchgear, and transformers as
needed, also providing p-rowsaons for natural gas, telecommunication, and cable T-V lines;
water mains; landscaping;and’ abandﬁnment and decommissioning of existing improvements
within the rights-of-way or W1thm easen}ents The project may also include public utilities
that will run within existing nghts—of-eWa_y, proposed rights-of-way or public easements. All
design shall be completed pursuant'{g.the affected utility’s approval. All construction shall be
completed pursuant to the affected: utlhty s standards mspection and acceptance.

The LIDs apply only to improvements withjn- the pubilo rlghts -of-way or public easements.
The proposed development shall be desxgned to-City of Tacoma policies, and standards and
regulations as adopted by the respectivg jurisdictions; “and will be consistent with the
mitigation adopted in the Final Supplemental Environmental Impact Statement to the Asarco
Smelter Site Master Development Plan dated’ Ware, 2008. "-For consistency, the roadway
sections and other design components in the ley of Tacoma and Town of Ruston shall

complement each other and provide similar functlona}ity !

Additional work that may be financed with these LIDs wq:uld mclude m order of priority:

1. Additional public utilities to be placed within pubhc easements .on Point Ruston’s
property (See Figure LID-1 Add 1) e e
2. First portion of the publicly-accessible shoreline promenade mcludmg ‘and extending

from the existing sidewalk on Ruston Way to “View POmt Park” on: Pomt Ruston
property. (See Figure LID-1 Add 2). - PR
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At EXHIBIT B

‘ f LID Property Description

Tacema'

That portlon of the west hadi’ Of Section 24, Township 21N, Range 02E, W.M. described as
follows: -~ . \--_: R

Lots 1 through 18 Blgck 109 Lots 1 through 16, Block 110, all of Block 111, a portion of
Blocks 113 & 114- 'PLAT OF TACOMA TIDELANDS, as recorded in Volume 2 of Plats at
Page 84, records of the: Pierce County -Auditor; together with vacated streets abutting said
Blocks, situate in the C‘it;y of Taeoma, County of Pierce, State of Washington.

Lots A and B, M. S DREW ’S PLAT as per the plat recorded in Volume 1 of Plats at
Page 16, records of the Pieree Couqty Audltor, together with vacated streets abutting said
Blocks, situate in the City of Tacoma Counly of Pigree, State of Washington.

Block B, 1961, SUPPLEMENTAL MAP OF TACOMA TIDELANDS, as recorded in the
Office of the Commissioner of Pubhc Tands at Olympia, Washington, abutting Blocks 109,
110, 113 and 114, PLAT OF TACQ'MA "I'IDELANDS, “é&per the plat recorded in Volume 2
of Plats at Page 84, records of the Pierce County- Audltor mtuate in the City of Tacoma,
County of Pierce, State of Washington. ol

_4-
s

Ruston ,*\‘

Those portions of the Northeast Quarter of Sectlon 23 Townshxp 2IN, Range 02E, WM.
described as follows: , s

Boundary Line Adjustment Number 08-01, situate ih. the Town cﬂ"’ Ruston, County of Pierce,
State of Washington, as per the Boundary Line Adjustmem recorded. under Auditors Fee
Number 200902065003, except Tracts 12 through 14, except Tract 16

] .
$0963243.13 Lo hn
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APR 07 2010

HEARING EXAMINER

City of Tacoma | Memorandum

TO: Rodney Kerslake, Hearing Examiner

FROM: Ralph Rodriguez, L.1.D. Administratoryy

SUBJECT: Requested Resolutions

DATE: April 7, 2010

Please find enclosed copies of Resolutions passed by the Town of Ruston:

o Resolution 439, passed April 6, 2009
o Resolution 466, passed April 5, 2010

These are being forwarded as requested by your office.

z.“

Q>






TOWN OF RUSTON APR 017 2010

E@EF‘V‘Ei@‘*

RESOLUTION NO. 466

| HEARING EXAMINER
A RESOLUTION OF THE TOWN COUNCIL OF THE TOWN OF RUS

RESOLUTION NO. 439 TO CONSENT TO THE FORMATION BY THE CITY OF
TACOMA OF ONE OR MORE LOCAL IMPROVEMENT DISTRICTS, IN WHOLE OR IN
PART COMPRISED OF TERRITORY WITHIN THE TOWN OF RUSTON, FOR
TRANSPORTATION AND INFRASTRUCTURE PURPOSES ASSOCIATED WITH THE
POINT RUSTON PROJECT.

WHEREAS, The Town of Ruston and the City of Tacoma have entered into an Interlocal
Agreement dated September 17, 2008 (the “LID Interlocal Agreement"), regarding the formation of
a joint Local Improvement District (LID) for improvements of Ruston Way, including but not
limited to connection of Ruston Way with Baltimore Street with Tacoma taking lead responsibility
for managing the LID process; and

WHEREAS, the Washington State Legislature adopted revisions to RCW 35.43.030 that authorized
joint Local Improvement Districts (LIDs) formed, bonded and administered by one municipality,
entirely within the territory of a neighboring municipality, with consent of both jurisdictions; and

WHEREAS, The Town of Ruston approved Resolution 439 on April 6, 2009, consenting to the
formation of a Local Improvement District in Tacoma and Ruston for the improvement of Ruston
Way and designated the Mayor as Town Representative for purposes of such future reviews and
consents as may be necessary to carry out the LID Interlocal Agreement;

NOW THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN OF
RUSTON:

That the final paragraph of Resolution No. 439 is amended to read as follows:

That the Town of Ruston approves the formation by the City of Tacoma of one or more local
improvement districts, in whole or in part comprised of territory within the Town of Ruston, for
transportation and infrastructure purposes associated with the Point Ruston project, including but
not limited to LID No. 3967 — Sanitary Sewer, LID No. 7727 — Ruston Power, LID No. 5728 —
Water, LID No. 8656 — Roadway & Storm, and LID No. 6980 — Street Lighting; and designates the
Mayor as Town Representative for purposes of such future reviews and consents as may be
necessary to carry out this resolution and the LID Interlocal Agreement.

PASSED BY THE COUNCIL AND APPROVED by me this 5th day of April, 2010.

Bruce Hopk/ns, Mayor

ATTEST: APPROVED AS TO FORM:

Town G/erk-Treggfér Town Attorney

Resolution No. 466
April 5, 2010 4
1
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TOWN_ OF RUSTON
Resolufion No. 439

A RESOLUTION OF THE TOWN. COUNCIL OF THE TOWN OF
RUSTON, CONSENTING TO THE CITY OF TACOMA'S
FORMATION OF A LOCAL IMPROVEMENT DISTRICT IN
TACOMA AND RUSTON, PURSUANT TO THE SEPTEMBER 17,
2008 INTERLOCAL AGREEMENT BETWEEN TACOMA AND

RUSTON.

WHEREAS, the Town of Ruston and the City of Tacoma have entered into an
Interlocal Agreement dated September 17, 2008, regarding the formation of a joint
Local Improvement District (LID) for improvements of Ruston Way, including but
not limitad to connection of Ruston Way with Baltimore Street with Tacoma taking
lead responsibility for managing the LID process, and

WHEREAS, the Washington State Legislature is currently in the process of adopting
revisions to RCW 35.43.030 that will specifically authorize joint Local Improvement
Districts (LIDs) formed, honded and administered by one municipality, entirely

within the territory of a neighboring municipality, with consent of both jurisdictions;
and .

WHEREAS, the City of Tacoma unanimously approved Resolution No. 37747 on
March 10, 2009 to enter into a LID agreement between the City and Point Ruston
that sets forth roles and responsibitities for a joint LID to complete infrastructure
improvements within Tacoma and Ruston, and including the use of Tacoma's
Guaranty Fund whereby financial risk for the Town is eliminated with regard to the

proposed LID improvements; and

WHEREAS, the Town of Ruston retaing review and permitting responsibilities for the
proposed LID improvements to be built in Ruston, and further, Point Ruston will
dedicate to the Town public rights-of-way for those portions of Ruston Way,
Baltimore Street reconnection and Yacht Club that are completed within Ruston's
jurisdiction; and

WHEREAS, Point Ruston agrees to reimburse the Town for all reasonable costs
associated with the formation of a single LID to be administered by Tacoma; and

WHEREAS, Point Ruston has agreed to waive its existing right to pursue a claim
under the Comprehensive Environmental Response, Compensation, and Liability
Act, 42 U.5.C. § 9601(24 and (25), as amended, against Ruston for the costs of the
Project, and Point Ruston has requested expedited review and permits and that
upon completion of the Project, Ruston expedite the vacation and re-dedication
process of Ruston Way and portions of Baltimore Street in their new alignments so

as to assist Point Ruston in meeting its construction schedule; and
Resolution No. 438
April 6, 2009
Page L of 2
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WHEREAS, in order to fully comply with the requirements of the revised RCW
35.43.030 it will be necessary for Ruston to affirm its consent to the formation by
Tacoma of the joint Ruston Way LID;

NOW, THEREFORE, BE IT RESOLVED BY THE TOWN COUNCIL OF THE TOWN OF
RUSTON:

That the Town of Ruston hereby consents to the formation by the City of Tacoma of
a Local Improvement District in Tacoma and Ruston for the improvement of Ruston
Way and designates the Mayor as Town Representative for purposes of such

future reviews and consents as may be necessary to carry out this resolution and
the LID Interlocal Agreement.

PASSED BY THE COUNCIL AND APPROVED by me this 6% day of April, 2009.

B : ce Hopkifis, Mayor

ATTEST: APPROVED AS TO FORM:
%w ﬂ

Towh Clerk-Treasurer Town Atforney

Resolution No. 439
~ Aprit 8, 2000
Page 2 of 2






= REQUEST FOR cavest#: | /2587
koo ORDINANCE I RESOLGFGR Y E B e s [27600
MAY 06 2016

1. DATE: May 6, 2010

2. SPONSORED BY: COUNCIL MEMBER(S) N/A (If no sponsor, ent

CITY CLERK USE ONLY

3a. REQUESTING
DEPARTMENT/DIVISION/PROGRAM

Hearing Examiner
“DO PASS” FROM

[] Yes
[ ]No
D To Committee as information only
IE Did not go before a Committee
3c. DID THIS ITEM GO BEFORE THE
PUBLIC UTILITY BOARD?

D Yes, on
ot required

3b.

4a,. CONTACT (for questions):
Louisa Legg

PHONE:
253-591-5915

4b. Person Presenting:
Rodney Kersiake

PHONE:
253-591-5915

4c. ATTORNEY:

Jeff Capell

PHONE:

253-591-5638

L

Department Director/Utility Division

W%/
4 i J ; v
Budget Officer/Finance Director

R
5. REQUESTED COUNCIL DATE: June 29, 2010

R

6. SUMMARY AGENDA TITLE: (A concise sentence, as it will appear on the Council agenda. )
L.1.D. 3967: Provide for construction of sanitary sewers, as described below:

+ lLaying a sanitary sewer main of various diameters with tees and/or riser for side sewers, manholes,
etc., and all other work necessary to complete the same in accordance with the plans and
specifications approved by the City Engineer;

. ReEIacement of a 30-inch sanitary sewer main in existing Ruston Way from North
49" Street northwesterly 710 feet, more or less, to a private roadway referred to as

Main Street:

e Construction of a new 30-inch sanitary were main within a public sanitary sewer
easement, commencing at the intersection of a private roadway referred to as Main
Street and Ruston Way, northeasterly 210 feet, thence continuing in said private
roadway (Main Street) northwesterly1,965 feet, more or less, to another private
roadway referred to as Cascade Avenue, thence within said private roadway westerly
200 feet, more or less, to proposed Yacht Ciub Road;

» Construction of a 24-inch, sanitary sewer main in proposed Yacht Club Road from the
private roadway referred to as Cascade Avenue southerly 405 feet, more or less, to
proposed Ruston Way, thence continuing with a 24-inch sanitary sewer main westerly
in North 51% Street 130 feet, more or less, from proposed Ruston Way;

¢ Construction of a 12-inch sanitary sewer main from the intersection of proposed
Ruston Way and proposed Yacht Club Road, southerly 300 feet, to connect to an
existing sanitary sewer main in Baltimore Street;

cotclerk\ forms\ RequestResolutionOrdinance.doc
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CITY CLERK USE ONLY
REQUEST (CONT) Request#: | /.

orares# | 27900

o Construction of an 8-inch sanitary sewer main in proposed Yacht Club Road northerly
from the private roadway referred to as Cascade Avenue 185 feet, more or less; and

e Construction of an 8-inch sanitary sewer main in proposed Ruston Way from the
intersection of North 51% Street and proposed Ruston Way southeasterly 310 feet,
more or less.

7. BACKGROUND INFORMATION/GENERAL DISCUSSION: (Why is this request necessary? Are there legal
requirements? What are the viable alternatives? Who has been involved in the process?)

8. LIST ALL MATERIAL AVAILABLE AS BACKUP INFORMATION FOR THE REQUEST AND INDICATE WHERE FILED:
Source Documents/Backup Material Location of Document
Order Correcting Recommendation Attached
Hearing Examiner’'s Report/Recommendation  Attached
City of Tacoma Resolution 37892 (Exhibit 2) Attached

Memo of Understanding (Exhibit 3) Attached
= . { Staff Report (Exhibit 5) Attached
. Town of Ruston Resolution 412 (Exhibit 6) Attached
Resolution No. 37441 (Exhibit 7) Attached
Resolution No. 37747 (Exhibit 8) Attached
Resolution No. 439 & 466 (Exhibit 9) Attached

9. WHICH OF THE CITY’S STRATEGIC GOALS DOES THIS ITEM SUPPORT? (CHECK THE GOAL THAT BEST APPLIES)
A. [X] A SAFE, CLEAN AND ATTRACTIVE COMMUNITY
B. D A DIVERSE, PRODUCTIVE AND SUSTAINABLE ECONOMY

C. D A HIGH-PERFORMING, OPEN AND ENGAGED GOVERNMENT

10. IF THIS CONTRACT IS FOR AN AMOUNT OF $200,000 OR LESS, EXPLAIN WHY IT NEEDS LEGISLATIVE APPROVAL:

11. FINANCIAL IMPACT: [X] EXPENDITURE [ ] REVENUE

A. [] NO IMPACT (NO FISCAL NOTE)
B. [X] YES, OVER $100,000, Fiscal Note Attached

C.[] YES, UNDER $100,000, (NO FISCAL NOTE)
Provide funding source information below:

FUNDING SOURCE: (Enter amount of funding from each source)
Fund Number & Name: State $ City § Other $ Total Amount

If an expenditure, is it budgeted? (1 ves [ No Where? Cost Center:
1 8 fii Acct #:

cotclerk\ forms\ RequestResolutionOrdinaiice.doc Office of the City Clerk (03/23/2009)
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Request #: \1656—1
ordres# | 27900

F1sCcAL NOTE

Each piece of legislation that has a financial impact or creates positions authority requires a fiscal note. After preparation
by departmental staff, the Budget and Research Division will review the fiscal note and make any necessary revisions
before transmittal to the Legal Department for legislation preparation.

DEPARTMENT: CONTACT PERSON/PHONE: OMBA CONSULTANT/PHONE:
Public Works Construction, Ralph K. Rodriguez, x-5522 Cindy Cusick, x-7954
L1D

Is it currently budgeted? Yes []No

Is this a grant? [1Yes XINo If Yes, [_] Operating [ ] Capital
EXPENDITURES: ’
FUND NAME & NUMBER * COST CENTER WBS ACCOUNT 2009-2010 EXPENDITURES
PW Wastewater 2006 | LID-3967W-EX 5600000 $1,983,669.05
Bond Construction Fund, ‘
4300-06CON

TOTAL

* General Fund: Include Department
Purpose: For the construction of the Point Ruston Sanitary Sewer L.I.D.

REVENUES:

FUND NAME & NUMBER COoST CENTER WBS ACCOUNT 2009-2010 REVENUES
PW Wastewater 2006 LID-3967W-FS- 6398645 $1,983,669.05
Bond Construction Fund, AD-03

4300-06CON

TOTAL

Notes: Project to be designed and constructed by Point Ruston, reimbursement to be post construction and
post long term bond sale. Long term bonds to be repaid to City via L.I.D. assessment payable over 30 years.

POSITION IMPACT:

POSITION TITLE PERMANENT/PROJECT/ POSITION END DATE 2009 FTE FUTURE FTE
TEMPORARY POSITION

N/A '

Total positions created or abrogated through this legislation, including FTE impact. FTE impact for temporary employees is
estimated.

185
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F1sCAL NOTE (CONT) Request# | L2557
Ord/Res #: 2 7 9 0 0
LONG-TERM FINANCIAL IMPACT OF LEGISLATION:
SPENDING PLAN & BUDGET 2009 2010 2011 2012 2013 TOTAL
Salaries/Benefits
Start-up
On-going
Maintenance & Operations
Capital $1,983,669.05
TOTAL $1,983,669.05
FUNDING SOURCE 2009 2010 2011 2012 2013 TOTAL
PW Wastewater 2006 $1,983,669.05
Bond Construction Fund,
4300-06CON
TOTAL $1,983,669.05

The financial cost of not implementing the legislation:

Estimate the cost to the City if the legislation is not implemented, including the potential conflicts with

regulatory requirements, cost avoidance, or other potential costs.

OTHER ISSUES:

164
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Ordinance No.

27900

First Reading of Ordinance: JUN 2 92010

Final Reading of Ordinance: JUN 2 9 2010
Passed: _JUN 2 9 2010

Roll Call Vote:

MEMBERS

AYES

NAYS

ABSTAIN

ABSENT

Mr. Boe

=<

Mr. Campbell

Mr. Fey

Mr. Lonergan

Mr. Manthou

Mr. Mello

Ms. Walker

Ms. Woodards

Mayor Strickland

ISR

MEMBERS

AYES

NAYS

ABSTAIN

ABSENT

Mr. Boe

Mr. Campbell

Mr. Fey

Mr. Lonergan

Mr. Manthou

Mr. Mello

Ms. Walker

Ms. Woodards

Mayor Strickland

i‘\ccagenda\agenda procedures and forms\ordinancevotingrecord.doc







